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PREFATORY NOTE 

It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
‘for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F.R. 5428). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and’ page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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(A. D. 902) 
In re CHAUTAUQUA MALTED MILK, INc., et al. AMA Doc. No. 27-72. Decided 
April 4, 1945. 
Definition of Producer—Approved Plant 


Where plants had approval of the Board of Health, City of New York, as sources 
of supply of milk and milk products for New York City, temporary per- 
mission of Department of Health to handle unapproved milk for manu- 
facture (or to store or ship skimmed milk), accompanied by a restriction 
upon shipments of fluid milk, or fluid milk and fluid cream, did not ex- 
clude the plants from coverage under the definition of “producer” who 
is person who produces milk which is delivered to “. . . a plant which 
is approved by any health authority for the receiving of milk to be sold 
in the marketing area.” 


Hays, Wolf, ‘Schwabacher, Sklar & Epstein for the Borden Company, Irona 
Creameries and Northern Milk Corporation; Milbank, Tweed & Hope for 
Dairyland Milk & Cream and Lexington Farms, Inc.; other petitioners 
pro se. Mr. A. T. Radigan for Office of Marketing Services. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a proceeding under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933) as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 
U.S.C. 601 et seg.). On March 6, 1945, 14 handlers under Order No. 
27, as amended, regulating the handling of milk in the New York 
Metropolitan Marketing Area, filed a petition requesting a ruling 
that certain plants operated by them, at which milk was received 
from producers, were plants approved by a health authority “for 
the receiving of milk to be sold in the marketing area.” In order to 
expedite a decision, the Dairy and Poultry Branch, Office of Mar- 
keting Services, filed a reply admitting, in effect, practically all 
the facts alleged in the petition, but denying the relevancy of some 
of the facts and expressing doubt as to whether the admitted facts 
warrant the ruling sought. 

A tentative order, accompanied by a preliminary statement, find- 
ings of fact, and conclusions, was issued on March 24, 1945, pro- 


posing to grant the ruling sought. The tentative order stated that 
exceptions could be filed within ten days. No exceptions were filed 
and this document is essentially the same as that issued on March 
24, 1945. 


FINDINGS OF FACT 
1. The petitioners are: 
Chautauqua Malted Milk, Inc., a New York corporation 
Clemo Milk Products, Inc., a New York corporation 
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Richard Sisco, doing business as Dairyland Milk & Cream Co. 

Fiorlat Dairy Products Corporation, a New York corporation 

General Ice Cream Corporation, a New York corporation 

Frank Duley, Robert Duley and Tena Duley, doing business as Irona 
Creameries 

Lexington Farms, Inc., a New York corporation 

Northern Milk Corporation, a New York corporation 

Queensboro Farm Products, Inc., a New York corporation 

The Borden Company, a New Jersey corporation 

Sheffield Farms Co., Inc., a New York corporation 

Staten Island Milk & Cream Co., Inc., a New York corporation 

Supplee-Wills-Jones Milk Co., a Pennsylvania corporation 

United Milk Products Company, a Delaware corporation 


2. All the petitioners are handlers, at least with respect to some 


am 


of their operations, under Order No. 27, as amended, issued under 
the act. 

3. Since Order No. 27 became effective on September 1, 1938 
and up to the present time, the milk regulated by the order, that is, 
the milk which must be reported, classified, priced and pooled, is 
milk received from “producers” by handlers, and the definition of 
“producer” always has been, and is, a person who produces milk 
that is delivered to a handler at a plant “which is approved by any 
health authority for the receiving of milk to be sold in the market- 
ing area.” 

4. (a) From time to time since the order became effective in Sep- 
tember 1938, some of the petitioners received permission from the 
Department of Health of the City of New York to hold skimmed milk 
from approved sources in tanks at some plants where milk was re- 
ceived from farmers, or to handle and ship skimmed milk from ap- 
proved sources, on the understanding that there were to be no ship- 
ments of fluid whole milk to New York City or New York City ap- 
proved plants, or without permission from the Department of Health. 
These plants, for the most part, were plants which normally shipped 
cream rather than fluid milk to New York City, or were primarily 
manufacturing plants. The plants involved are: 

Dairyland’s plant at Fraser, N. Y.; Irona’s plant at Champlain, N. Y.; 
Northern Milk’s plant at Adams, N. Y.; Queensboro’s plant at Canastota, 
N. Y.; Borden’s plants at Bainbridge, N. Y., Cincinnatus, N. Y., Perry, 
N. Y., and Borden’s plant at Whitesville, N. Y., which received permission 
to receive skimmed milk from approved sources for manufacturing into 
condensed milk; Sheffield’s plants at Woods Corners, N. Y., Truxton, 
N. Y., and Boonville, N. Y. (the letters of permission in the record with 
respect to Truxton and Boonville contain no restrictions on fluid milk 


shipments); Staten Island’s plant at Roscoe, N. Y.; Supplee-Wills-Jones’ 
plant at Centerville, Pa.; and United Milk Products’ plants at Pierrepont 





1§ 927.1(e), 7 CFR. Cum. Supp. 
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ra 
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Manor, N. Y., and Adams Center, N. Y. Sheffield also obtained permission 
to receive unapproved whole milk for condensing at its Walton, N. Y., con- 
densery. 


(b) During the “flush” period of milk production in 1944, and 
in a few instances in the years 1942 and 1948, some of the petitioners, 
with respect to some of their plants at which milk was received 
from farmers, received permission for limited periods from the City 
of New York Department of Health to receive fluid skimmed milk 
from sources unapproved by the Department of Health, and to 
manufacture the skimmed milk into powder. Generally speaking, 
the skimmed milk came from plants approved as sources of supply 
for cities or areas other than New York City, and the skimmed milk 
was delivered direct to the manufacturing premises of the plant 
rather than through the fluid milk receiving and handling room. 
In the case of each permission, the Department of Health attached 
substantially the same conditions as follows: 


“1. All such unapproved skimmed milk is to be handled directly in the 
manufacturing portion of the plant and not in any rooms used for 
the handling or storing of fluid milk and cream. 

The shipments to New York City from such plants during the period 
granted for the handling of unapproved skimmed milk shall be con- 
fined to cream. . 

Standardization of cream intended for shipment to New York City, 
will not be permitted while unapproved skimmed milk is being re- 
ceived. 

Complete records of receipts and dispositions of unapproved skimmed 
milk must be maintained. 

The labeling of such skimmed milk must indicate the name of the op- 
erator, location of plant of origin and date of production.” 


The plants involved that may be placed in this category are: 


Chautauqua’s plant at Mayville, N. Y.; Clemo’s plant at Clifford, Pa.; 
Fiorlat’s plant at Campbell, N. Y.; General Ice Cream’s plant at Leon, 
N. Y.; Lexington’s plant at Lexington, N. Y.; Borden's plants at Union 
City, Pa., Arcade, N. Y.; Cincinnatus, N. Y., Evans Mills, N. Y., Perry, 
N. Y., and Bainbridge, N. Y. During this time, Borden also received per- 
mission to receive and manufacture into powder at its Perry and Bain- 
bridge plants unapproved whole milk and as a condition of approval, a 
restriction was placed by the Department of Health upon shipments to 
New York City of fluid cream, as well as shipments of fluid milk. During 
this time also, Irona obtained permission to receive skimmed milk from 
unapproved sources at that part of its plant at Champlain, N. Y., or the 
plant adjacent to its Champlain plant, operated by the Western Con- 
densing Company, for manufacture into powder or casein. The conditions 
of permission were about the same as quoted above. United Milk Products 
also received permission under the same conditions to receive, for a 
limited period, unapproved skimmed miik at its plants in Pierrepont Manor 
and Adams Center, N. Y., for manufacture into powder or condensed milk, 
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(c) In certain of the instances referred to in (a) and (b), and 
for all or a portion of the periods in question, some of the petitioners 
did not avail themselves of the permission granted. 

(d) In several instances when granting the permission sought, 
the Department of Health specifically stated that the permission 
would in no way affect continued approval of the plant provided 
sanitary requirements wére met. 

5. The United States Department of Agriculture and the War 
Food Administration since 1941 have urged increases in the manu- 
‘facture of skimmed and whole milk powder and other dairy prod- 
ucts. A substantial portion and, in some instances, the greater por- 
tion or all of the products manufactured since 1941 at plants of 
petitioners, were disposed of to, or for the account of, the United 
States Government. 

6. Long prior to and during the period in question it had. at all 
times been generally assumed and understood by the petitioners 
that notwithstanding the special circumstances in respect of their 
plants, as hereinabove set forth, the plants were and continued to 
be approved by the proper health authority or authorities for the 
receiving of milk to be sold in the New York Metropolitan Milk 
Marketing. Area. 

7. Throughout the periods in question it was not necessary or 
required, under Order No. 27, that any plant approved by any health 
authority for the receiving of milk to be sold in the marketing area 
should in fact ship any fluid whole milk into the marketing area in 
order to qualify as an approved plant under Order No. 27, as amended, 
and to have included the milk received at such plant in the determi- 
nation of the uniform price and the handlers’ pool obligation. 


8. At the time of the promulgation hearings in 1938 pursuant to 
which Order No. 27 was issued and since then, it was and has been 
generally known to handlers, producers and representatives of the 
Department of Agriculture participating in the hearings and in the 
drafting of the order and the amendments thereto that there were in 
the New York milk shed plants approved by health authorities for 
the receiving of milk to be sold in the marketing area which only 
infrequently shipped fluid milk into the marketing area. 

9. The plants in question at all times involved herein were under 
the continued inspection and supervision of the Department of 
Health of the City of New York, and were regarded as approved 
sources of supply of milk and milk products.’ 

10. Throughout the periods in question in the milk industry in 


*This is not intended as a finding that there were no temporary suspensions or withdrawals 
of approval by the Board of Health for sanitary reasons during the pertinent periods. 
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the New York Metropolitan Market, the term “plant approved by 
any health authority for the receiving of milk to be sold in the mar- 
keting area” has at all times been generally understood to include 
plants subject to special arrangements of the nature set forth in 
Finding of Fact 4. 

11. At the time of the promulgation of Order No. 27, the De- 
partment of Health of the City of New York certified to the market 
administrator for Order No. 27 that each of the plants involved 
herein was a plant approved by the Department of Health of the City 
of New York for the receiving of milk to be sold in the New York 
Metropolitan Milk Marketing Area, and none of the plants in- 
volved herein has been listed on the monthly lists sent by the De- 
partment of Health of the City of New York to the market ad- 
ministrator of the New York Metropolitan Milk Marketing Area as 
a plant not having the approval of the Department of Health of the 
City of New York for the receiving of milk to be sold in the mar- 
keting area. 


CONCLUSIONS 

Of course, the ultimate question for decision is whether the plants 
in question were plants approved by a health authority “for the 
receiving of milk to be sold in the marketing area” during the exist- 
ence of the described arrangements with the City of New York 
Department of Health. 

Before proceeding further to discussion of this question, it should 
be observed that the handlers, the market administrator, and the 
farmers delivering to the plants acted upon the belief that the plants 
were approved plants within the meaning of the words used in the 
order. Therefore, the milk received at the plants was reported, 
classified, priced and pooled under the order, the handlers paid to 
the farmers delivering the milk the uniform prices under the order 
and, in most, if not all cases, the handlers received payments out of 
the producer-settlement fund, or a credit upon their accounts with 
respect to such fund, because of the utilization of the milk received 
at the plants. If the milk is not eligible for pooling under the order, 


such payments or credits will have to be cancelled. The record does 
not show the total amount of such payments and credits nor the 
number of farmers delivering the milk and how they would be af- 
fected. It is evident, however, that very large amounts of money 


are involved and a considerable disturbance would be caused _ be- 
cause the uniform prices paid by the handlers seem to be higher 
than the utilization value of the milk in question. 

Coming back to the particular words of the order in controversy, 
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these have not been considered to require actual shipments’ of fluid 
milk to the marketing area as a condition for coverage of a plant 
under the order. Health authority approval decides whether a re- 
ceiving plant is covered, not actual shipments of fluid milk or cream. 
The health authority approval significant here is that pertaining to 
the City of New York. The other health authorities having juris- 
diction in the marketing area, such as those for Westchester County, 
seem to adopt the actions of the City of New York Department of 
Health. 

The provisions in question were adopted on the basis of a promul- 
gation record in 1938 which shows that New York City health 
regulations not only required that milk sold in the city come from 
approved farms and be received from farmers at approved plants, 
but also that cream and certain other milk products in fluid form 
originate from such approved milk. That record also shows that 
after application by a plant operator and inspection by the Depart- 
ment of Health, approval of a plant as a source of supply of milk 
and milk products was made by the Board of Health and remained 
indefinitely in effect unless approval was withdrawn by the Board 
of Health for violation of health regulations or the plant operator 
requested withdrawal of the plant from approval. Apparently, then, 
the wording was intended to mean the approval of a receiving plant 
by the Board of Health as a source of supply and, therefore, would 
have the effect of including milk that was eligible to reach, or might 
find its way into, the marketing area as milk, cream or any one of 
the milk products in fluid form required by health regulations to 
be made from approved milk. 

Under the circumstances, then, must the words “approved by any 
health authority for the receiving of milk to be sold in the market- 
ing area” be interpreted to mean approved for the receiving of milk 
to be sold as fluid milk in the marketing area? The emphasized 
language does not specifically appear in the definition and I do not 
believe that I should write it in by a decision, as far as the situa- 
tions here are concerned. The significant health authority approval 
for New York City is that of the Board of Health, the plants had 
such approval for the times in issue here,’ the farmers, handlers, 
the market administrator and Department of Health operated on 
the existence of such approval, the temporary restrictions as to fluid 
shipments had little or not practical effect since the plants would 


8For example, see articles in Market Administrator’s Bulletin for April, May and June 1942, 
concerning Department of Health’s proposal to withdraw approvals from plants which had 
not shipped milk to the city for a considerable time. 

«Wherever reference is made herein to approval by the health authorities during the times 
pertinent here, there is no intention to find or conclude that there were no temporary suspen- 
sions for sanitary reasons. If any such suspensions were made, the plants were not approved 
for the periods of suspension. ° 
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not normally make such shipments during the periods of the ar- 
rangements, the arrangements were made in most cases in order to 
utilize manufacturing facilities to make milk powder in aid of the 
war effort from milk which otherwise might be lost, and a primary 
purpose of the definition of “producer” was to bring under the order 
all milk which might be eligible to go to the marketing area, or 
might find its way into the marketing area, from a regularly ap- 
proved receiving plant either as milk, cream, or as one of the milk 
products in fluid form required to be made from approved milk. 
Taking all these matters into consideration, it seems to me that, 
during the times in question, the plants involved were approved 
by a health authority “for the receiving of milk to be sold in the 
marketing area.” 


ORDER 
The ruling requested by the petition is granted. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 903) 


In re Opiton CHarest. AMA Doc. No. 47-4. Decided April 13, 1945. 


Order No. 47—Classification of Milk—Burden of Proof as to Class II 
Utilization—Good Faith 


Since Order No. 47 places responsibility upon a handler claiming Class II 
utilization of milk to establish and account for such utilization, and the 
market administrator reclassified as Class I all milk not shown by the 
handler’s records as in Class II, such reclassification is valid, although 
it appears that there was some indefinite quantity in Class II not recorded 
and the handler had acted in good faith. 


Torphy & McGuire for the petitioner; Mr. A. T. Radigan and Mr. Thomas F. 
Green, Jr., for the Office of Marketing Services; Mr. G. J. Gifford, Presiding 
Officer. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
This is a proceeding under Section 8c(15)(A) of the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. 601 ef seq.), 
instituted by a petition filed on January 22, 1943, by the petitioner, 

Odilon Charest, of Fall River, Massachusetts. It involves the pro- 

priety of a reclassification of milk by the market administrator, the 

agency for administering Order No. 47 (7 CFR, 1940, 1941, and 

Cum. Supps., Part 947), which regulates milk handling in Fall 

River. 
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During the period here involved Order No. 47 divided milk into 
two classes, according to the purpose for which it was used. It 
established minimum prices which handlers were required to pay 
producers for these classes. In general, milk distributed as fluid 
milk or flavored milk drinks was Class I and milk disposed of other- 
wise was Class II. A system was set up by which handlers made 
part of their payments for milk to producers directly, and. part 
through the market administrator. To determine the amount of the 
payments, handlers made periodic reports to the market administra- 
tor, showing milk disposed of in the two classes, etc. When the mar- 
ket administrator checked petitioner’s report against petitioner’s 
records, he determined that some milk reported as Class II was 
Class I, and billed petitioner for the excess of the Class I over the 
Class II price. It is this determination and billing of which pe- 
titioner complains. 

A hearing was held in Fall River on September 28, 1943, before 
Glen J. Gifford, the presiding officer. William A. Torphy of Fall 
River appeared for petitioner, and Thomas F. Green, Jr., and A. T. 
Radigan of the Washington office, Office of the Solicitor, for the 
Food Distribution Administration, now the Office of Marketing 
Services, the respondent.’ 

The testimony of Raymond Charest, who runs the business for 
his ill father, the petitioner, may be summarized as follows. Dur- 
ing the period involved’ petitioner pasteurized all the milk he bought 
from about 23 producers. What was not used for distribution (as 
Class I) on retail and wholesale routes and not sold to other handlers 
was separated into cream. The cream not used on the routes went 
to manufacturers, and the skim was given, not sold, to producers or 
poultry dealers or went down the drain. Petitioner kept records of 
some cream sales, but not all, and kept no records of skim, except 
for some given to Mr. Santos. The records were kept partly by the 
witness and partly by a bookkeeper. The amount reclassified by 
the market administrator was sold as Class II, but the books do not 
show what happened to all of it. Before June 1, 1940, any milk 
not recorded was considered as Class IT, and petitioner’s records were 
kept the same thereafter as before. According to the true figures. 
petitioner owes the market administrator $6.87 instead of the amount 
billed. The witness showed the auditors for the market adminis- 
trator all the records there were. The presiding officer allowed him 


1The appearances for respondent were announced as for the War Food Administrator, but 
for reasons stated in In re Weiler-Sterling Farms Company, 3 A.D 358, 365 (1944), they are 
considered as for the Food Distribution Administration. 

2According to the petition, this period is June and July 1942, but as the testimony relates 
to June 1940 through July 1942, without any recorded objection, we assume that the longer 


period was intended. 
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10 days to file an affidavit of how much cream was sold to one 
creamery, but no such affidavit was filed. 
Charles P. Davis testified that he bought about $300 worth of 


into 
It 










pay 

fluid cream from petitioner in 1940 or 1941, but that his business merged 
ther- with another on July 1, 1941, and the other business now has the 
nade records of these purchases. 

part Roland Caro, petitioner’s foreman, testified as to petitioner’s re- 
F the ceiving, pasteurizing, and separating milk. 






Alda Fontaine, petitioner’s bookkeeper, said that the records show 
the milk received from producers and that sold on the routes. On 
cross-examination, she would not state whether the records contain 
some items, but said that she kept all records that were given to her. 

Frank Santos testified that he raised chickens and pigs and was 
given skim milk by petitioner. He got slips from petitioner show- 
ing the number of gallons, but could not find them. 

William E. Hathaway testified that petitioner gave him skim milk, 
not stating quantities, and it was stipulated that Philip Schadel and 
other producers present would testify similarly. Petitioner then 
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rested. 

John J. Hogan testified that he audited petitioner’s books for the 
market administrator for part of the period involved. On cross- 
examination, he said that Raymond Charest told him in June 1941 
that petitioner had no records of cream sold to other handlers be- 
cause it was not realized that such records were needed, and that 
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ht 
(as Charest later gave the witness some figures obtained from handlers 
ae 






to whom petitioner had sold cream, but these amounts of cream had 
already been included in the audit. He said that in a letter dated 
September 18, 1942, the market administrator wrote petitioner that 


lers 
rent 






; or 
sail milk not shown as Class IT by petitioner’s records would be charged 
ept for as Class I. 

the Henry L. Paine then testified that he audited petitioner’s records 





for the rest of the period involved. 

In his report, filed on November 27, 1943, the presiding officer 
recommended dismissal of the petition on the ground that the re- 
classification was proper because petitioner’s records did not support 












ere 
res. his reported classification as Class II. Petitioner excepted and re- 
int quested oral argument. After a number of settings for the oral 
1is- argument proved inconvenient, it was agreed to submit arguments 
im by brief, and both parties filed briefs in March 1945. The record 
was then submitted to this office, where this decision has been pre- 
oat pared. 
oe FINDINGS OF FACT 





From June 1, 1940, through July 1942, the period here in- 
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volved, petitioner was a handler subject to Order No. 47, operating 
a milk business as O. Charest & Son at 564 King Philip Street, Fall 
River, Massachusetts. 

2. In periodic reports to the market administrator, filed pursuant 
to Order No. 47, petitioner reported that some of the milk he 
handled was Class II milk. 

3. Petitioner’s records did not show what happened to some of 
the milk which he reported as Class II. 

4. When the market administrator under Order No. 47 checked 
petitioner’s records to verify petitioner’s reports, he reclassified as 
- Class I so much of the milk reported as Class II as was not shown 
by the records to have been disposed of as Class II, and billed 
petitioner for the excess of the Class I over the Class II price for 
the reclassified milk. The bill was for $2,290.55, for 131,182 pounds 
of milk reclassified. 

5. Petitioner disposed of some cream and some skim milk which 
his records do not show, but the record in this proceeding does not 
show how much. 

6. The record does not show how much Class I milk petitioner 
reported, how much Class II he reported, how much the market 
administrator left in Class II, nor the details of the total amount 
reclassified. 

CONCLUSIONS 

During the period involved, Section 947.3 of Order No. 47 pro- 
vided: “Milk ... shall be classified ... as follows: (1) All milk 
the utilization of which is not established as Class IT milk shall be 
Class I milk... .” Section 947.5 required handlers to report the 
classification of their milk to the market administrator, and to “make 
available to the market administrator or his agent (1) those records 
which are necessary for the verification of the information contained 
in reports submitted. . . .” These provisions placed the respon- 
sibility upon the handler claiming Class IT utilization to establish 
and specifically account for such utilization, and authorized the 
market administrator to make any reclassification found necessary 
by a check of the records. Jn re Holden, 1 A.D. 524, 528 (1942) ; 
In re Henshaw, 1 A.D. 721, 728 (1942): In re Meadowmoor Dairies, 
Inc., 2 A.D. 75, 79 (1943). When petitioner’s records failed to sup- 
port part of his reported Class II utilization, the market admin- 
istrator properly reclassified the unsupported part. 

Petitioner argues that the testimony at the hearing shows that at 
least some of the milk should not have been reclassified, and that 
he should not be penalized for his inadequate records because he acted 
in good faith and kept what he thought was necessary. It appears 





er 
et 
at 


A. D. 904 FERNDALE FARMS, INC Q75 


that petitioner was given opportunity to present additional evidence 
to support his reports, and it is not shown that the market admin- 
istrator disregarded any definite information submitted. The fact 
that some inde‘inite quantity of Class IT utilization was not recorded, 
as in Finding 5, does not invalidate the market administrator’s re- 
classification according to the records presented to him, nor require 
us to modify the reclassification. The additional amount that pe- 
titioner was billed for is not a fine or penalty assessed for violation 
of a law or regulation, but what he still owes for milk purchased, 
computed according to the provisions of a valid order regulating 
his business. His good faith in believing that his incomplete 
records were sufficient does not correct the records nor satisfy the 
debt. 
ORDER 

In view of the foregoing, the relief requested by petitioner is denied 
and the petition is dismissed. Copies hereof shall be served on the 
parties or their counsel of record. 


(A. D. 904) 


In re FERNDALE Farms, Inc. AMA Doc. No. 27-67.* Decided April 20, 1945. 


Order No. 27—Classifitcation of Milk—Burden Upon Handler—Verification of 
Reports—Compulsion by Legal Evidence—Relief Requested by 
Petitioner Granted 


Where classification depended upon form in which milk moved from handler’s 
plant, the handler sought relief against market administrator’s reclassi- 
fication of milk from butter to cream class, because he could not verify 
handler’s report unless he obtained a complete audit of purchaser’s opera- 
tions, it is held that since adequate and convincing records of handler, 
corroborated by other evidence, showed manufacture of butter and its 
movement from its plant, the “burden . . . to show” prescribed by the 
order was met by the evidence, and market administrator could not with- 
hold verification in the face of the evidence, the reclassification was 
invalid as in excess of the market administrator’s powers under the order, 
or an arbitrary exercise of such powers, and therefore, relief requested by 
petitioner is granted. 


Mr. Ezra B. Kotcher of Brooklyn, New York, for the petitioner; Mr. A. T. 
Radigan for the Office of Marketing Services; Mr. G. J. Gifford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
This is a proceeding under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 





*This decision is amended by Supplemental Order of May 5, 1945, infra, p. 285 n.—Ed. 
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(7 U.S.C. 601 et seg.). The petitioner protests the reclassification 
of certain milk from Class IV-A to Class II-A by the former market ing 
administrator, N. J. Cladakis, for Order No. 27, regulating the he 
handling of milk in the New York Metropolitan Marketing Area. pr 
As a result of the reclassification, petitioner was billed for $17,148.63, por 
which it paid under protest. rect 
A hearing upon the petition was held in New York, N. Y., on St., 
December 4, 1943, before Glen J. Gifford, presiding. officer. Fol- cau 
lowing the hearing, petitioner and the Dairy and Poultry Branch, adn 
Office of Marketing Services, War Food Administration, filed briefs. par 
The presiding officer filed a report recommending that the petition be but 
dismissed. Petitioner filed exceptions to the report and requested oral tor’ 
argument before the War Food Administrator. The oral argument fac 
was held before me in New York, N. Y., on January 24, 1945. anc 
¢ 
lau 
auc 
con 


FINDINGS OF FACT 
1. Petitioner is a New York corporation and at all times perti- 
nent here was a handler under Order No. 27, regulating the han- 
dling of milk in the New York Metropolitan Marketing Area. 
2. During the period September 1, 1940-May 6, 1941, inclusive, 
petitioner operated milk plants, where it received milk from pro- 


ducers, at Guilford, East Freetown, Bingley and Hamden, all in the 
State of New York. Of these plants, only the one at Hamden was 
equipped with manufacturing facilities. Petitioner also operated 
a city plant at Brooklyn, N. Y. 

3. For the period mentioned in Finding of Fact 2, petitioner 
reported to the market administrator by months 2,263,770 pounds of 
milk equivalent as utilized in Class IV-A, the butter class. This 
amount of milk equivalent was derived from a total of 508,678 
pounds of milk received from producers at Hamden, 135,660 pounds 
moved from the Guilford plant, 1,228,142 pounds moved from the 
East Freetown plant, and 477,329 pounds moved from the Bingley 
plant, totaling 2,349,809 pounds. This total, less excess plant loss, 
results in the 2,263,770 pound figure. The milk was reported as 
being manufactured into 1,62914 tubs of butter of which 127 tubs 
were reported as shipped to petitioner’s Brooklyn plant, and 1,502% 
tubs disposed of to Isidore Eisenstein Milk Products Co., Inc. 

4. Petitioner made the monthly reports to the market adminis- 
trator required by the order. Monthly audits made by represen- 
tatives of the market administrator resulted in no change in the 
classification of the milk equivalent reported as used in Class IV-A 
except in connection with excess plant loss. These auditors were 
apparently satisfied by audit of petitioner’s records that the milk 
was properly classified in IV-A. 
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5. In May 1941, when Mr. Alfred Sperber became chief, or act- 
ing chief, of the audit division in the market administrator’s office, 
he commenced a special audit of the reported IV-A classification 
principally because a large amount of the butter involved in the re- 
ports was sold, or shipped, according to petitioner’s reports and 
records, to Isidore Eisenstein Milk Products Co., Inc., 105 Hudson 
St., New York, N. Y. Mr. Sperber’s suspicions were aroused be- 
cause this address was one for an office building, because the market 
administrator’s office was experiencing some difficulties with this com- 
pany, and because petitioner’s records did not show how much of the 
butter was salted and how much unsalted. The market administra- 
tor’s office sought further information concerning the reported manu- 
facture of the butter, its movement from petitioner’s Hamden plant, 
and its disposition by Eisenstein. 

6. A special audit of the reported IV-A classification was 
launched under the direction of Mr. Sperber and was conducted by 
auditors other than those who had audited petitioner’s records in 
















connection with its reports. 

7. During the course of the special audit, petitioner’s records 
at its Brooklyn plant were examined and were considered by the 
market administrator to verify petitioner’s reports as to the manu- 
facture and movement to the Brooklyn plant of the butter reported 
by petitioner. Twenty-five tubs of the butter reported sold to 
Eisenstein were located in a warehouse. The milk equivalent of 
these lots of butter was not reclassified by the market administrator. 

8. According to information obtained by the auditors assigned 
to the special audit, the butter reported as sold to Eisenstein dur- 
ing the period involved was delivered at the Hamden plant to truck- 
ers. There were on file at the Hamden plant “delivery tickets” 
evidencing such delivery. Bills of lading, or duplicate or triplicate 
copies, signed by Samuel Moore and a truck driver employed by 
John A. Carman Company, Prattsville, New York, evidenced de- 
livery of 415 tubs of butter to the trucker over the period March 3, 
to April 11, 1941, inclusive. The bills of lading were prepared by 
Moore and carried Mell-O-Made Ice Cream Company, Paterson, New 
Jersey, as the consignee. Delivery receipts for 1,502% tubs during 
the period involved were on file at the Hamden plant evidencing 
delivery of such a total amount of butter to “M. Richards.” 

9. In checking upon the trucking apparently done by Carman, 
the special auditors visited the Carman office and found duplicate 
or triplicate copies of the bills of lading mentioned in Finding of 
Fact 8. Some of these, if not all, bore the signature “Friedman.” 
The auditors also found records indicating payment for the truck- 
ing by Eisenstein and that the truck driver’s logbook and payroll 
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indicated transportation of the butter covered by the bills of lad- 
ing. Visits of the auditors to the Eisenstein office resulted in infor- 
mation that Mr. Friedman at Mell-O-Made would tell the auditors 
what happened to the butter. Mr. Friedman, apparently the person 
whose signature appears on the copies of the bills of lading on file 
at Carman’s office, admitted, in effect, the receipt of the butter but 
referred the auditors-back to Mr. Isidore Eisenstein, of Isidore 
Eisenstein Milk Products Co., Inc., for information as to the dis- 
position of the butter. 

10. In checking upon the butter, evidenced by delivery receipts 
to have been received by “M. Richards,” the special auditors ascer- 
tained that the trucking was done by Marshall L. Richards. When 
interviewed by the auditors, Mr. Richards said that he personally 
did not do the trucking but his drivers did. He refused to name 
the drivers and made available no records. He claimed that he was 
paid for the trucking by Eisenstein. According to the information 
obtained during the special audit, the butter trucked by Richards 
was delivered to Harry R. Hurley, Yardville, New Jersey, operator 
of a cream separation and butter plant. A check upon Mr. Hurley 
showed that Mr. Hurley claimed he had received the butter and 
that he had paid Eisenstein for it. He made available what he said 
were his records, such as they were. The records consisted of a 


book showing receipts of the butter, his records of his own churn- 


ings of butter, and a memorandum of cash receipts for butter sold. 
He said that he did business om a cash basis and had no checking 
account. 

11. As the investigation described above was in progress, sev- 
eral visits were made by the auditors to the Eisenstein office. Dur- 
ing these visits, the auditors were shown the Eisenstein records 
indicating the billing of Eisenstein for the butter by petitioner, 
and payment therefor by Eisenstein. Some other records were also 
shown including those indicating payment for the trucking done 
by Carman and payment by Hurley for the butter represented to 
have been sold to him by Eisenstein. Some other records of some 
sort were also shown. 

12. Apparently, the market administrator was not satisfied with 
the results of the special audit described above, and, on October 8, 
1941, wrote to petitioner stating that auditors of the market admin- 
istrator’s office had visited Isidore Eisenstein Milk Products Co., 
Inc., on six different occasions in order to verify petitioner’s claim 
of IV-A classification for the milk involved but that Eisenstein did 
not make available sufficient books and records to verify the “utili- 
zation” claimed by petitioner. The letter went on to say: 
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“You are hereby informed that if the Eisenstein Milk Products Com- 
pany, Inc., does not make available sufficient books and records by Octo- 
ber 15, 1941, to enable this office to perform the functions required by the 
marketing orders, there will be an immediate reclassification made of 
all the milk, the butterfat of which was reported by you as utilized in 
Class 4-A, and sold and shipped to Eisenstein Milk Products Company, 
Inc. The Classification (IV-A) will be changed in accordance with Sec- 
tion 927.3 of the above cited orders.” 
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lore 
dis- | This was the first notice to petitioner that examination of Eisen- 
stein’s books ‘and records was considered necessary by the market 
pts | administrator for verification of its reports as to the classification 
‘er- | of the milk involved. After receipt of the letter by petitioner, 
nen | Irwin I. Kotcher, petitioner’s president, and Samuel Kotcher, one 
lly | of petitioner’s directors, had a conference with Mr. Sperber and 
me Mr. Feissner, another employee of the market administrator. Mr. 
vag | Cladakis, the market administrator, also participated. Following 
ion the conference, the market administrator sent a letter to petitioner, 

‘ds | dated October 13, 1941, saying in part: 

tor 
ley “There is hereby confirmed the results of a conference held this 
: afternoon between representatives of this office and Mr. Isadore Hisen- 
nd stein, Mr. Irwin Kotcher and Mr. Samuel Kotcher. It was determined that 
id the Isadore Bisenstein Milk Products Company, Inc., would make available 
a to auditors of this office at once those books and records which will sub- 
n- stantiate the receipts and disposition of the milk which you sold and 
id. shipped to that company and which was reported by you as utilized in 

class IV-A—butter.” 

1g 
Within a few days after October 13, 1941, Mr. Irwin I. Kotcher 
y- visited Eisenstein’s office in the company of Mr. Murray Hammer- 
‘ man, one of the market administrator’s auditors assigned to the 
1s special audit. Apparently Mr. Isidore Eisenstein showed records in- 
r, dicating receipt from petitioner of the butter and payment to pe- 
0 titioner. Eisenstein also made available records showing payment 
ie to Eisenstein by Hurley for the butter indicated as sold to Hurley 





and some records concerning the butter trucked to Mell-O-Made. 
When Mr. Hammerman attempted to bring in matters other than 













1e 
those involving petitioner’s butter, Mr. Eisenstein refused to pro- 
h ceed further and the meeting adjourned. Subsequently, in an in- 
; terview with Mr. Sperber, Mr. Irwin I. Kotcher claimed to Mr. 
‘ Sperber that he and Mr. Hammerman had obtained from Eisen- 
stein what they had sought and that nothing more could be obtained. 
; Mr. Sperber, however, wished to ascertain the disposition of the 
1 butter and suggested that the butter be traced. Mr. Kotcher agreed 


to visit Hurley at Yardville and went to Hurley’s plant with Mr. 
Hammerman. Hurley’s records were again examined and his memo- 
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. . . . 5 
randa as to purchases of butter from Eisenstein checked out “fairly 
accurately” with the amounts claimed by petitioner to have been 
sold to Eisenstein and delivery to Hurley. Four to six weeks were 


t 





had given up his business and was working as a machinist but he 





tated 


Trach 


he Ei 


for it, 


spent in tracing some of Hurley’s customers and statements were} 15, 
obtained from Hurley during the pertinent period. After one visit | produ 
to Mell-O-Made, petitioner was notified that further efforts in the} 144, 

direction of tracing the butter would accomplish nothing because 
the milk would be reclassified from IV-A unless a more extensive ‘ian 
audit of the Eisenstein operations was obtained. de 
13. On August 18, 1942, Mr. Cladakis notified petitioner as cor 
follows: da, 
inc 

“Enclosed you will find statements of audit adjustment billings and is 
a complete summary showing your indebtedness to the Producer Settle- to 
ment Fund, in the amount of $16,937.12, and $211.51 to the Administration fo1 
Assessment Fund. 

“The above amounts arose from your reported manufacture of butter are 
and sales to Isadore Eisenstein Milk Products, Inc., during the period at 
September 1940 to April 1941 inclusive. As stated in our letters of Octo- 
ber 8, 1941 and May 21, 1942, you are again informed that the -evidence mi 
submitted by both your company and your purchaser has failed to sub- cla 
stantiate the utilization of the milk reported by you in Class IV-A. There- or 
fore having established the manufacture of cream, this office has reclassi- 
fied all the milk in question from Class IV-A to Class II-A. ar 

“Since Section 927.7 (k) of Order No. 27, as amended, and Revised tu 
Official Order No. 126, as amended requires payment of audit adjustments ins 
within five days from the date you are notified of same, we will expect wi 
settlement from you within that specified time, as of the above date of 
this letter.” pl 

m1) 
14. Petitioner’s records indicated that the butter claimed to have pe 
been manufactured was manufactured, but did not show how much res 
of the butter was salted and how much unsalted. Samuel Moore, Wwe 
petitioner’s Hamden plant manager, testified at the hearing that the Pr 
operating reports and the delivery tickets were true and correct. = 
The Dairy and Poultry Branch, Office of Marketing Services, con- th 
ceded that the entries on Moore’s daily operating reports coincided 
with the deliveries of butter indicated by the bills of lading (Car- pa 
man) and the delivery receipts (Richards). Paul Tuttle, truck driver 
for John A. Carman Company, testified that he trucked what he 
understood to be tubs of butter from Hamden to Mell-O-Made, as mt 
represented by the bills of lading.. Harry R. Hurley testified that 
he bought from Eisenstein, during the period involved, butter to the a 
value of $24,149.63, that he received the butter by truck, signed for Me 
it, paid Eisenstein for it in cash, and sold it to various customers on 
for cash. He did not have the records at the hearing because he a 
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stated that his records were examined by the special auditors. Max 
Trachtman, accountant for Eisenstein, testified that according to 
the Eisenstein records, Eisenstein bought the butter in question, paid 
for it, sold some of it to Hurley, and sold some to Mell-O-Made. 
15. Petitioner had no connection with Isidore Eisenstein Milk 
Products Co., Inc., except as vendor to it of milk products. 
16. The pertinent provisions of the order’ are as follows: 

“Sec. 927.3. Classification of milk. (a) Basis of classification. (1) All 
milk received during any month from producers by handlers shall be 
classified in the classes set forth in paragraph (b) of this section in ac- 
cordance with the form in which it is held at or moved from, within 8 
days after the end of the month, the plant where received from producers, 
including members of any cooperative association, except that milk which 
is moved to some other plant, or milk the butterfat from which is moved 


ttle- to some other plant, may be classified at the first plant according to the 
‘ion form in which it is held at or moved from such other plant, as follows: 
“(i) When moved as milk to a second plant outside the marketing 
tter area classification may be in accordance with the form in which it is held 
‘iod at or moved from the second plant. 
cto- “(ii) When moved as cream, plain condensed milk, or homogenized 
nce mixtures to a second plant inside or outside of the marketing area, 
sub- classification may be in accordance with the form in which it is held at 
ere- or moved from the second plant. 
ssi- “(iii) When moved as milk to a second plant outside the marketing 
area and then moved as cream, plain condensed milk, or homogenized mix- 
sed tures from this second plant outside the marketing area to a third plant 
nts inside or outside the marketing area, classification may be in accordance 


ect with the form in which it is held at or moved from such third plant. 
“(iv). In establishing the classification of any milk received at a 
plant from producers the burden rests upon the handler who receives the 
milk from producers to show that it should not be classified as Class I 
milk; likewise, having established the manufacture of cream, the burden 
rests upon such handler to show that the milk, the butterfat from which 
was manufactured into cream, should not be classified in Class II-A: 
Provided, That the only form in which cream received at any plant in the 
marketing area may leave such plant so that the milk from which such 
cream was manufactured may be classified other than in Class II-A is in 

the form of frozen desserts, homogenized mixtures, or cream cheese. 
“(b) Classes of milk. Subject to all the conditions set forth in 

paragraph (a) of this section, the classes of milk shall be as follows: 


“(9) Class IV-A milk shall be all milk the butterfat from which 
leaves or is on hand at a plant in the form of butter.” 


“Sec. 927.5. Reports of handlers. ... 

“(b) Vertification of reports and payments. The market administra- 
tor shall promptly verify all reports and payments of each handler by 
audit of such handler’s records, and of the records of any other handler 
or person upon whose disposition of milk such handler claims classifica- 


See 7 CFR, 1940 Supp., § 927.0 et seq. 
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tion. Each handler shall, during the usual hours of business, make avail- 
able to the market administrator or his representative such of his records 
and facilities as will enable the market administrator to: .. .” 


CONCLUSIONS 

It seems to be oversimplification of the case presented here to 
say that the main issue is whether petitioner made the demonstration 
required by the order to establish that the milk involved moved from 
petitioner's Hamden plant in the form of butter. But that is the 
issue, as was conceded by counsel for the Dairy and Poultry Branch 
at the oral argument.’ 

Classification of milk under the order*® is based upon the form in 
which milk leaves the plant where received from producers, with 
certain specified exceptions. The last commercial utilization does 
not determine the classification. All the milk in dispute was milk 
moved to Hamden from other plants of petitioner which had received 
the milk from producers, or was milk received direct at Hamden 
from producers and could be classified by petitioner on the basis of 
the form in which the butterfat in the milk left the Hamden plant. 
There is no charge, or even intimation, by or on behalf of the market 
administrator, that petitioner was party to any artifice or subterfuge 
by which butter was made for the purpose of utilization of the but- 
terfat later in a product which would call for a higher classification 
if butter had not first been manufactured. 

With the main issue isolated, the next question is what demon- 
stration was petitioner required to make in order to entitle it to the 
classification reported. The pertinent provisions of the order are 
section 927.3(a) (iv) placing upon petitioner the burden of showing 
that the classification should not be ITI-A, and section 927-5(b) 
requiring the market administrator to verify a handler’s reports 
by audit of such handler’s records and of the records of any other 
handler or person upon whose disposition of milk such handler claims 
classification. 

Of course, the order is administered by the market administrator 
and its provisions are for application by him. This proceeding is 
not one in which to establish a classification of milk, in the first in- 
stance, but is a review proceeding in which to determine whether 
what the market administrator did was in accordance with law. 

There isn’t much doubt that practically all the data and infor- 
mation available to and considered by the market administrator sup- 
ported petitioner’s reports. Petitioner’s records contained no internal 
contradictions and there was nothing about them to suggest that the 
cream was used for anything but the manufacture of butter. Car- 


Tiransctipt of oral argument, p. 38. 
8Queensboro Farms Products, Inc., v. Wickard, 187 F.(2d) 969 (C.C.A. 2d, 1943). 
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man’s records, Hurley's records, the records of Eisenstein that were 
made available, and the investigations by the special auditors—all 
confirmed petitioner’s records and reports, or at least revealed noth- 
ing in the nature of disproof. The items in connection with: pe- 
titioner’s records that the market administrator considered question- 
able and which led to the special audit were (1) petitioner’s failure 
to keep records showing how much of the butter was sweet and how 
much salted, and (2) indication from the auditor’s reports that 
petitioner’s records showed shipments to 105 Hudson Street, New 
York. As to the first item, no administrative regulation, instruc- 
tion or advice called for such records, and as to the second item, 
those records of petitioner introduced as evidence in this proceed- 
ing show delivery to truckers. The special audit revealed some gaps 
in the chain of transactions after the butter had left petitioner's 
plant. 


What the market administrator’s position amounted to was that 
while petitioner’s records and all the information gained in the spe- 
cial audit may have been correct, they weren’t enough to sustain the 
burden upon petitioner to show the IV-A classification, or to enable 
the market administrator to verify petitioner’s reports, unless a com- 
plete audit of Eisenstein’s operations was had. 


“Burden ... to show .. .” is terminology borrowed from the law 
of evidence. The Circuit Court of Appeals for the Second Circuit 
has referred to the burden provisions as setting up a “reasonable 
administrative presumption.” Waddington Milk Co., Inc., v. Wick- 
wd, 140 F. (2d) 97, n.3. We have held that, under these provisions, 
a conclusive presumption indulged in by the market administrator 
in the face of all the uncontroverted and convincing evidence was 
unauthorized, /n re Middletown Milk and Cream Co., Ine., 3 A.D. 
4%. Ordinarily, burden to show or burden of proof means either 
the burden of producing the evidence or the burden of producing 
’ preponderance of the evidence. But even if a much stricter test 
tan be justified because of the nature of the problem, such as “proof 
hevond a reasonable doubt,” or “proof to the satisfaction” of the 
market administrator, I think petitioner passed the test. 


Its obligation was only to carry the burden of showing that it 
manufactured and moved butter from its plant and the evidence, 
redible and convincing. is overwhelmingly to that effect. Even 
where proof is to the “satisfaction” of an administrative officer or 


That decision is not authority for the proposition that the market administrator cannot “‘in- 
trpret’”’ the order. The decision held that the market administrator cannot exercise powers 
which the order does not give him either expressly or by implication. Interpretations that 
tome within his powers may be valid but those ultr@ vires are invalid. 
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agency, such satisfaction is compelled by legal proof and cannot be 
arbitrarily or capriciously withheld. 

The verification provisions of section 927.5 are not justification in 
this instance for the reclassification. Petitioner successfully carried 
the burden of showing the IB-A classification and this classification 
cannot be refused by the market administrator because he felt that 
something more than petitioner’s books and records and something 
more than confirmation of these by the evidence obtained in the spe- 
cial audit was necessary. As a matter of fact, the verification pro- 
visions at that time, in the situation we are considering here, ex. 
tended only to audit of petitioner’s books and records. 

Everyone will concede-that the efficacy of a classified price plan 
of milk marketing depends upon adequate checking of handlers 
reports to insure their accuracy and truthfulness.’ And, perhaps 
standards as to proof of use phrased in legal terms are difficult to 
administer in the day to day operations of a market administrator. 
Neverthless, if an administrative rule of proof is desired, one which 
will be streamlined but yet which will eliminate every last vestige 
of uncertainty, provisions for such an apodixis should be something 
different than “burden . . . to show” or “verify by audit.” 

No doubt the market administrator had the right, and perhaps 
the duty, to investigate the entire matter here to determine whether 
the milk was properly classified and to ascertain whether practices 
were being employed which should be corrected under the order or 
by amendment of the order. Apparently the investigation was fruit- 
less unless a complete audit of the Eisenstein operations could be 
obtained, and this was a target beyond the range of the other 
weapons afforded the market administrator by the order at the time’ 

I do not believe that petitioner should suffer solely because its 
predicament did not turn out to be the weapon of the needed fire 
power. 

Viewing the whole picture, I conclude that the market admin- 
istrator’s reclassification was invalid and that petitioner is entitled to 


5Freund, Administrative Powers Over Persons and Property, § 40: “ ‘Satisfactory’ evidence.— 
There are statutory provisions which make the exercise of enabling powers dependent upon the 
establishment of the necessary conditions by evidence satisfactory to the official (or words to 
the like effect)—-so where the Federal Act of 1907 permits a statutory presumption of repatria- 
tion to be overcome by evidence satisfactory to diplomatic or consular officers under rules of the 
Department of State. The phrase is also used in the English Companies Consolidation Act of 1908 
(§ 255), the Friendly Societies Act of 1896 (§ 34), and the Merchant Shipping Act of 1906 
(§ 51). Such a provision appears to vest a discretion as to proof; but since in any event 
legal proof must be accepted as sufficient, it should be interpreted as meaning that the official 
may be satisfied with less than legal proof, or, in other words, as a sort of dispensing 
power....” (Emphasis supplied). See also National Association of Securities Dealers, Inc, 
v. Securities and Exchange Commission et al., 143 F.(2d) 62, 64 (C.C.A. 3rd, 1944). 

®See p. 23, Federal Trade Commission’s Summary Report On Conditions With Respect To 
The Sale And Distribution Of Milk And Dairy Products, House Document No. 94, 75th Con 
gress, Ist Session. 

7Amendments to the order, effective July 1, 1941, enlarged the definition of “handler” in 
section 927.1(f) to include persons handling milk products made from approved milk, and 
additional verification provisions were written into section 927.5. See 6 F.R, 2944. 
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the classification reported. It does not make much difference in 
result whether I hold that what the market administrator did was 
unauthorized as is excess of the powers granted by the order, or as 
an arbitrary exercise of the powers granted. Even if it should be 
argued that it is possible to work out under the order an adminis- 
trative ruling calling for verification of a handler’s own use of milk 
by complete audit of the books and records of his purchaser, fairness 
would indicate that it should not be applied to this petitioner who 
had no reasonable opportunity to anticipate such a ruling and to 
take steps to protect its interest. 


ORDER 
In view of the foregoing, the relief requested is granted. 
Copies hereof shall be served upon the parties by registered mail 
or in person.* 


(A. D. 905) 
In re HOGANSBURG MILK Co., Inc. AMA Doc. No. 27-70. Decided April 20, 1945. 


Order No. 27—Burden of Proof as to Invalidity of Market Administrator’s 
Action—Classification of Milk—Adequate Records 


Where handler, under Order No. 27, regulating the handling of milk in the 
New York Metropolitan Marketing Area, protested the market admin- 
istrator’s refusal to accept its reports as to classification of milk and his 
reclassification, such handler has burden of showing that market admin- 
istrator’s action was invalid, and this burden is not carried where handler 
based classification upon disposition by another person and such person 
had no records showing use of the handler’s milk in a specific class for a 
portion of the period involved, and handler has notshown that the records 
for the remainder of the period were adequate and convincing. 


. Willard R. Pratt for petitioner; Mr. A. T. Radigan and Mr. Thomas F. 
Green, Jr., for the Office of Marketing Services; Mr. Glen J. Gifford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


*Supplemental Order of May 5, 1945, amending present order.—Ed. 

The order entered in this proceeding on April 20, 1945, grants the relief requested. In the 
petition, although not mentioned during the proceeding, is a request for interest on the 
amount ordered refunded or credited to petitioner. There was no intention to award interest 
and petitioner has submitted a letter waiving the claim for interest. To clarify the matter. 
however, the first sentence under the heading ‘Order’ is amended to read: ‘In view of 
the foregoing, the relief requested is granted, except as to the claim for interest on the amount 
involved.” 

This occasion is also taken to make some other corrections in the decision and order en- 
tered on April 20, 1945. ’ ’ 

The second last sentence in Finding of Fact 12, appearing on page 8, now reads: “Four 
to six weeks were spent in tracing some of Hurley’s customers and statements were obtained 
from Hurley during the pertinent period.” This sentence should read, and is amended to 
read: “‘Four to six weeks were spent in tracing some of Hurley’s customers and statements 
were obtained from five or six of them to the effect that they had purchased butter from 
Hurley during the pertinent period.” 

Under the heading “Conclusions,” the second paragraph on page 16 is amended by in- 
serting the following sentence immediately after the first sentence: ‘In so far as petitioner 
was concerned nothing was revealed to contradict its reports.’’ The present second sentence 
of this paragraph, which now be@omes the third sentence, is amended by inserting the words 
“into the Eisenstein activities,’ immediately after the word “investigation.” 
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PRELIMINARY STATEMENT 

This is a proceeding under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 601 et seg.). Petitioner is a handler under Order No. 27, 
as amended, regulating the handling of milk in the New York 
Metropolitan Marketing Area, and complains of the reclassification 
of certain milk by the market administrator for the order. Briefly, 
petitioner reported milk in the classifications for which it had been 
furnished utilization statements by Aiello Dairy Farms, Inc., a 
milk dealer and processor, not a handler under the order. After 
audit of Aiello’s books and records, the market administrator re- 
classified some of the milk because the audit did not verify the 
claimed utilization and billed petitioner for $7,811.90 as the result 
of the reclassification. 

A hearing upon the petition was held in New York City on 
December 6, 1944. At the hearing,-Mr. Louis Aiello, manager of 
Aiello’s plant at Heuvelton, N. Y., to which petitioner’s milk was 
delivered, testified as the only witness for petitioner. Mr. Alfred 
Sperber, chief of the audit division, office of the market administra- 
tor, testified in defense of the market administrator’s reclassi ‘ication. 
After the hearing both petitioner and the Dairy and Poultry Branch, 
Office of Distribution (now the Office of Marketing Services), War 
Food Administration, filed briefs. The presiding officer at the hear- 
ing, Glen J. Gifford, filed a report recommending that the petition 
be dismissed. Exceptions to the report were filed by petitioner who 
waived oral argumtnt if it could not be held during the week of 
March 26, 1945. Several exceptions to statements in the report were 
filed by the Dairy and Poultry Branch. It was not possible to set 
oral argument for the week of March 26, 1945, and since written 
arguments were filed during the proceeding, oral argument was 
not held. 

FINDINGS OF FACT 

1. Petitioner, Hogansburg Milk Co., Inc., is a New York cor- 
poration having its address and principal place of business at 
Hogansburg, Franklin County, New York. Petitioner is a handler 
under Order No. 27, as amended, and operates a milk receiving sta- 
tion that is a plant approved by the health authorities of the City 
of New York for the sale of milk and milk products in New York 
City. 

2. During the months May to November 1942, inclusive, and 
March to May 1943, inclusive, petitioner sold and delivered milk to 
Aiello Dairy Farms, Inc., a corporation operating a milk receiving 
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and processing plant at Heuvelton, St. Lawrence County, New York. 
There is no dispute as to the quantities of milk so sold and delivered. 

3. For each month involved, Aiello furnished petitioner with 
utilization statements or certificates representing to petitioner the 
classes in which the milk was used. Petitioner in its monthly re- 
ports to the market administrator reported the milk in accordance 
with the utilization statements furnished by Aiello. For May, June, 
July and August 1942, Aiello represented and petitioner reported 
the milk delivered as used for the manufacture of Cheddar cheese— 
Class IV-B. For the remaining months, Aiello represented and 
petitioner reported the milk as used in more than one class monthly. 
The classes were usually two or more of the following: outside cream 
—II-E, Class III cheeses, butter—IV-A, and Cheddar cheese—IV-B. 

4. During the months involved, Aiello received milk daily from 
about 210 producers and purchased milk not only from petitioner but 
from several other handlers under the order. The amounts of milk 
received monthly from all sources for the pertinent months ranged 
from 1,246,715 pounds in November 1942 to 3,227,840 pounds in 
June 1942. Petitioner’s deliveries ranged from 135,918 pounds in 
July 1942 to 791,180 pounds in April 1943. Aiello turned out a 
number of different milk products, including several kinds of cheese. 


Aiello’s plant was not approved by any health authority for the 
sale of milk in the marketing area and hence the milk received at 
the plant from producers was not required to be priced and accounted 
for under the order. 

5. The pertinent provisions of the order’ are as follows: 


“Sec. 927.3. Classification of Milk. (a) Basis of classification. All 
milk received during any month from producers by handlers shall be classi- 
fied in the classes set forth in paragraph (b) of this section in accord- 
ance with the form in which it is held at or moved from, within 8 days 
after the end of the month, the plant where received from producers, 
including members of any cooperative association, except as set forth 
in subparagraphs (1) and (2) immediately below. In establishing the 
classification of any milk received at a plant from producers, the burden 
rests upon the handler who received the milk from producers to show 
that it should not be classified as Class I milk; likewise, having estab- 
lished the manufacture of cream, the burden rests upon such handler to 
show that the milk, the butterfat from which was manufactured into 
cream, should not be classified in Class II-A and that the skim milk, 
resulting from the manufacture of cream, should not be classified as 
Class V-A. 

“(1) Milk which is moved to a second plant outside the marketing 
area, or milk, the butterfat from which is moved to a second plant outside 
the marketing area, shall be classified at the first plant subject to the 
following conditions: ° 


1See 7 CFR, Cum. Supp., § 927.0 et seg. 
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“(iii) If the second plant is not approved for the sale of milk in the 
marketing area, the milk moved from the first plant shall be classified, 
in absence of proof of use in a specific class, pro rata in accordance 
with the form in which all milk, all cream, or all of both, as the case 
may be, received during the month, at the second plant, was held at or 


” 


moved from such plant... . 


The applicable provisions of section 927.5(c) are as follows: 


“(c) Verification of reports and. payments. The market administra- 
tor shall promptly verify all reports and payments of each handled by 
audit of such handler’s records and of the records of any other handler 
or person upon whose disposition of milk such handler claims classifica- 
tion, and each such handler shall, during the usual hours of business, 
make available to the market administrator or his representative such 
records and facilities, of his own or of other persons, as will enable the 
market administrator to: 

“(1) Verify the receipts and disposition of all milk required to be 
reported pursuant to this section, and, in case of errors or omissions, 
ascertain the correct figures; 

““(2) Weigh, sample, and test for butterfat content the milk received 
from producers and any product of milk upon which classification de- 
pends; 

“(3) Verify the payments to producers prescribed in Sec. 927.7; and 

“(4) Verify all claims for payments pursuant to Sec. 927.7.(d), (e), 
and (f).” 

6. When the market administrator’s auditors visited the Aiello 
plant to verify petitioner’s reports, they reported that they were 
presented with (a) an “Agricultural Book,” (b) the butter room 
record, (c) the cheese room record, and (d) certain invoices. The 
“Agricultural Book” contained the information necessary for the 
monthly reports of Aiello to the State of New York. The informa- 
tion was in total amounts only, without supporting data, and was 
apparently set up from other particular records, such as data with 
respect to producers’ deliveries, the production of butter from the 
butter room record, and the production of Cheddar and soft cheese 
from the cheese room record. The cream produced was deduced 
from sales, as disclosed by invoices, from the butter room record 
and application of monthly beginning and ending inventories. The 
milk from other plants and the whey cream sold were arrived at 
from invoices. The butter room record showed the cream used and 
the production of butter by days. The cheese room record showed 
the production of Cheddar and soft cheese by count daily, and in- 
ventories. Inventories covered the disposition of cheese and prod- 
ucts to other handlers and persons, but there were no invoices cover- 
ing-deliveries to the store of Aiello Dairy Farms, Inc., at Brooklyn, 
N. Y., where petitioner sold large quantities of cheese. The market 
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administrator’s office was unable to obtain for audit the records of this 
store. 

7. Until approximately September 1, 1942, Aiello maintained no 
books or records which showed the particular sources of the milk 
utilized in the several milk products turned out. Commencing about 
September 1, 1942, Aiello began to keep some sort of a daily record 
of the sources of the milk utilized in the several products, 

8. Aiello did not weigh or measure the milk received from other 
handlers and only infrequently tested the milk for butterfat content. 
It depended upon the invoices covering the milk for amounts and 
tests. ‘The method used to determine the amounts of milk used in 
turning out the different products was to estimate the milk equiva- 
lent from the product. 

9. In general, Aiello recorded producers’ milk as used in the 
highest priced classifications of utilization at the plant with the milk 
received from petitioner and other handlers under the order consid- 
ered as used in the lower classifications. 

10. The market administrator’s office several times discussed the 
inadequacy of Aiello’s records with officers of the Aiello corporation 
during the months involved. 

11. The market administrator determined that the reported utili- 
zation of the milk shipped by petitioner to Aiello could not be veri- 
fied in a specific class. Because of such fact, the milk in question 
was prorated in accordance with the form in which all milk was 
held at or moved from the plant. The action of the market ad- 
ministrator caused certain changes in the reported use of milk by 
petitioner. As a result of the changes in classification, petitioner was 
billed for the following amounts : 


160.06 
June 1942 -_-.- eerie Liens ges alee ana ch o ae ae 246.27 
July 1942 193.50 
August 1942 1,736.27 
September 1942 
October 1942 
November 1942 
March 1943 
April 1943 
May 1943 


$ 5,766.77 
Petitioner paid the total amount to the market administrator under 
protest and filed this petition. 


CONCLUSIONS 
The provisions of the order having a bearing upon the question 
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presented are those of section 927:3(a), placing upon petitioner the 
burden of showing that the milk involved should not be classified as 
Class I or II-A, those of section 927.3(a) (iii) stating that milk 
moved to a second plant unapproved for the marketing area shall 
be classified pro rata on the basis of classification of all milk at the 
plant, in the absence of proof of use in a specific class, and those of 
section 927.5(c), requiring the market administrator to verify pe- 
titioner’s reports as to the classification of the milk in question by 
audit of Aiello’s records. 

As has been said today in another proceeding involving proof of 
classification or utilization, /n re Ferndale Farms, 4 A.D. 275 
(1945), the provisions of the order are administered by the market 
administrator and are for application by him. In other words, proof 
of classification is to be made to the market administrator and is not 
to be established, in the first instance, by testimony in this proceeding. 
This is a proceeding to examine protests as to alleged invalidities in 
connection with the order or its administration. 


Consequently, a petitioner in this proceeding has the burden of 
proving the invalidity of the action protested. Petitioner has failed 
to carry this burden. 


The question is not whether Aiello accounted satisfactorily for 
the disposition of all milk received from all sources but whether 
petitioner through Aiello showed that i¢s milk was used in the classi- 
fications reported. Section 927.3(a) (iii) was adopted’ to provide a 
procedure for handling the difficult problem of the classification of 
milk delivered by a handler to a plant at which milk was received 
from several sources and at which a number of different products was 
manufactured. The practice of selective classification by handlers 
had been employed by which the lowest classifications at the second 
plant had been assigned to milk that was priced and pooled under 
the order. The result was that the producers under the order re- 
ceived the lowest classification and pricing of all the utilizations of 
milk at the second plant. Section 927.3(a) (iii) provides a fair 
method for classification, namely, proration over the uses of milk 
at an unapproved plant, where milk priced under the order is de- 
livered to such a plant, in the absence of proof of use in a specific 
class. Proof of use means proof that the priced milk delivered was 
used in a specific class. 

Section 927.5(c) prescribed verification by audit of the records of 
any person or handler upon whose disposition of milk a reporting 
handler claims classification. This means in this proceeding that 
Aiello’s records must have been such as to substantiate petitioner’s 


*See promulgation record of amendments effective April 1, 1942. 
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reports as to the classification reported, that is, to support the rep- 
resentation that petitioner’s milk was used in specific classes although 
other milk was received and other products were manufactured at 
Aiello’s plant. The first and minimal requirement as to proof of 
use in a specific class was adequate records at Aiello’s plant showing 
use of petitioner’s milk in the specific classes. There were no such 
records for May, June, July and August 1942, and petitioner has 
not shown that the records for the remaining months were so ade- 
quate and convincing as to be accepted as proof by the market ad- 
ministrator.’® 

As we have said above, proof is to be made to the market ad- 
ministrator and not, in the first instance, in this proceeding. But 
even if this were the forum in which to make the proof, the only 
evidence offered by petitioner was unconvincing. Mr. Aiello, pe- 
titioner’s one witness, testified that he was “pretty sure” that peti- 
tioner’s milk was used for Cheddar cheese—IV-B, during May, June, 
July and August 1942, because he instructed the truck driver to dump 
petitioner’s milk in the vats used for this purpose. The testimony 
is uncorroborated by any other witness or evidence. Furthermore, 
for the remaining months there was no clear description of plant 
operations which would indicate that the milk from the several 
sources was so handled that the source of the milk in each product 
could be definitely and precisely ascertained and recorded. Neither 
the truck driver nor any plant employee was presented as a wit- 
ness. Aiello’s represented segregation of petitioner’s milk and that 
of other handlers under the order, viewed in the light of Mr. Louis 
Aiello’s description of the plant operations, indicates simply an al- 
location of the products to the different sources of milk. 


ORDER 
In view of the foregoing, the relief requested is denied and the 
petition is dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


3In a number of decisions we have held that the absence of adequate records justifies re- 
classification by a market administrator. In re Holden, 1 A.D. 524, 528 (1942); In re Henshaw, 
1 A.D. 721, 728 (1942) ; In re Meadowmoor Dairies, Inc., 2 A.D. 75, 79 (1943); In re Odilon 
Charest, 4 A.D. 271 (1945). 
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(A. D. 906) 


J. H. Dugesspury v. Mooc & GREENWALD et al. P&S Doc. No. 1638. Decided 
April 3, 1945. 


Reparation—Refusal to Accept and Pay—Decision on Reconsideration— 


Prior Reparation Order Reinstated 


Since the preponderance of the evidence shows that respondent purchased 
livestock but refused. to accept and pay for it at the agreed price, which 
is a violation of the act authorizing an award of reparation, the prior 
reparation order set aside pending reconsideration is hereby reinstated. 


Messrs. Ringer, Reinwald & Sostrin, of Chicago, Illinois, for petitioner. Mr. 
J. H. Duesbury, of Collins, Iowa, pro se. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
DECISION ON RECONSIDERATION 

In this reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seg.), an order was issued on October 
25, 1944 (3 A.D. 871), dismissing as to one respondent but ordering 
the other respondent, Moog & Greenwald, to pay complainant repa- 
ration. The order was set aside on November 18, 1944 (3 A.D. 985), 
to allow time to serve and consider a petition for reconsideration 
filed by the latter respondent. 

In its petition for reconsideration, respondent contends that the 
evidence does not support the finding that it purchased complain- 
ant’s livestock at $16.50 per hundredweight. The contention is not 
well taken, as we think a preponderance of the evidence shows that 
respondent purchased complainant’s livestock at this figure but 
later refused to accept and pay for it. 

Respondent also contends that neither the complaint nor the find- 
ings indicate that respondent violated a section of the act which 
would authorize an award of reparation. Refusal to accept and pay 
for purchased livestock at the agreed price shows a violation of 
section 307 of the act, for which reparation may be awarded. 

Accordingly, it appears that the order issued on October 25, 1944, 
is valid, and it is reinstated, but its date is changed to this date. 

Copies hereof shall be served on the parties. 


(A. D. 907) 


In re TATUM-EMBRY-HUDDLESTON CoMPANY, INc. P&S Doc. No. 1674. Decided 
April 4, 1945. 


Cease and Desist—Reports to Customers—Dealing by Employees 


The respondent, a livestock commission merchant, is ordered to cease and 
desist from failing to report the names of sellers to persons for whom 
it bought livestock on commission, and the names of purchasers to those 
for whom it sold, and selling consigned livestock to its employees. 
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Cease and Desist—Authority to Stipulate as to Order 


Although complainant is unauthorized to stipulate what order shall issue, 
its purported stipulation will be taken as a recommendation that a cease 
and desist order shall issue and such an order is issued in this proceed- 
ing. 


Mr. Willam J. Foster for complainant. Mr. Nolan Huddleston, of Montgomery, 
Alabama, for respondent. Mr. Todd Smith, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seqg.), instituted by a complaint 
filed on October 26, 1944, by the Office of Distribution, now the Of- 
fice of Marketing Services, the complainant. The respondent, Tatum- 
Embry-Huddleston Company, Inc., a livestock commission merchant 
at the Union Stock Yards, Montgomery, Alabama, was charged with 
failing to report fully to its customers, selling consigned livestock 
to its officers and employees, and failing to keep adequate records. 
Respondent did not file an answer admitting or denying any of the 
charges against it, but on November 24, 1944, filed a request for oral 
hearing. 

On December 20, 1944, a hearing was set for January 9, 1945, at 
Montgomery, and Todd Smith of the Montgomery office, office of 
the Solicitor, was assigned as examiner. On January 6, at the re- 
quest of the parties, examiner Smith continued the hearing to Jan- 
uary 30. The record does not show what happened to the January 
30 setting. When a scheduled hearing is not held, the examiner 
should make the record show why it was postponed or called off, 
and not leave it to conjecture. We assume that no hearing was held, 
because on February 14 a stipulation, dated February 12, 1945, was 
filed under section 202.5(b) of the rules of practice (9 CFR, Cum. 
Supp. and 1948 Supp., Part 202), which stipulation would not have 
been authorized by that section if a hearing had been held. The 
stipulation was signed by respondent, and by William J. Foster of 
the Montgomery office, Office of the Solicitor, as attorney for the 
“Department of Agriculture.” It contained a detailed admission of 
the facts alleged in the complaint, respondent’s consent to the issuance 
of a cease and desist order, and an agreement that the “Secretary of 
Agriculture enter such cease and desist order forthwith. .. .” With- 
out any further recommendation or proposal, the record was sub- 
mitted to this office, where this order has been prepared. 


FINDINGS OF FACT 
Respondent is a corporation which, at all times material here- 
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in, engaged and was registered under the act as a market agency 
and dealer at the Union Stock Yards, Montgomery, Alabama, a 
stockyard posted as subject to the act (9 CFR 204.1). 

2. On January 18 and 20, March 16 and 17, and June 12, 1944, 
respondent used cattle consigned to it for sale on commission to fill 
orders from other persons to purchase cattle on commission, but did 
not disclose to the sellers nor the purchasers that it acted for both 
in the transactions. 

3. On accounts of purchase rendered to the purchasers in the 
transactions mentioned in Finding 2, respondent did not show the 
names of the sellers. 

4. On March 15, 21, and 29 and June 30, 1944, respondent sold 
to Nolan Huddleston, its vice-president and manager, livestock which 
had been consigned to it for sale on commission. 

5. On January 7, 10, and 14, May 2 and 6, and June 9 and 20, 
1944, respondent sold consigned livestock to S. T. Russell, its em- 
ployee. . 

6. Russell later sold at a profit to himself the livestock purchased 
on three of the seven days mentioned in Finding 5, and resold the 
livestock purchased on two other of the seven days at a profit shared 
by himself, Huddleston, and Willard ,Pierce, another employee of 
respondent. 

7. On April 2, 13, 17, and 19 and May 2 and 6, 1944, respondent 
sold consigned livestock to F. R. Twyman and Nolan Huddleston, 
trading as Twyman and Huddleston, but reported on accounts of 
sale to the consignors that “T and H” were the purchasers. 

8. On May 2, 1944, respondent sold two consigned cattle to 
Huddleston, but reported “A/C” as the purchaser on the account of 
sale. 

CONCLUSIONS 

In selling or buying livestock on commission, respondent acted as 
the agent of the seller or the purchaser. In this situation, it is the 
agent’s duty to report fully to its principals. As one item of a full 
report, section 201.62 of the regulations under the act (9 CFR, 
Cum. Supp., Part 201, as amended by 10 F.R. 1471) requires disclos- 
ure of the fact to both the seller and the purchaser when a registrant 
acts as the agent of both in a transaction. Finding 2 shows that 
respondent failed to disclose the fact to either the seller or the pur- 
chaser. As another part of a full report, sections 201.43 and 201.44 
require a registrant to show the true names of purchasers on accounts 
of sale, and the true names of sellers on accounts of purchase, which 
Findings 7, 8, and 3 show respondent failed to do. Selling consigned 
livestock to Huddleston and Russell, as in Findings 4 through 8, was 
contrary to section 201.60 of the regulations. In failing to comply 
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with these regulations, respondent violated sections 304, 307, and 
312 of the act, authorizing a cease and desist order and suspension 
of its registration. 

In the complaint it was alleged that the inadequate reports issued 
to its customers constituted failure to keep the records required by 
the act. This conclusion was not mentioned in the stipulation. In 
view of our holding, in /n re Louis Litow & Son, 3 A.D. 740 (1944), 
that sales tickets issued are not records kept, we do not here con- 
clude that respondent’s failures to report fully to its customers vio- 
lated section 401 of the act, which requires it to keep full records. 

Neither complainant nor complainant’s attorney had authority to 
stipulate what order would be issued, and we are not bound by 
the purported stipulation for a cease and desist order. Complainant’s 
attorney did not represent the Department of Agriculture, but the 
Office of Marketing Services. He was perhaps excusably confused 
by the reference to a stipulation in section 202.5(b) of the rules of 
practice, and the definition of “party” as including the Secretary in 
section 202.2, although our practice is to consider the Office of 
Marketing Services as a party in disciplinary proceedings. See Jn 
re Weiler-Sterling Farms Company, 3 A.D. 358, 365 (1944), Pike 
and Fischer, Administrative Law, 31d.3-9. However, we are taking 


the stipulation as a recommendation by complainant that a cease and 
desist order is sufficient here. Under the circumstances, suspension 
of registration is unnecessary, and a cease and desist order should 
be issued. 


ORDER 

Respondent shall cease and desist from: 

1. Failing to disclose the fact to both the seller and the purchaser 
when it acts for both in a purchase or sale of livestock at the stock- 
yards; 

2. Failing to show the true names of the purchasers on accounts 
of sale rendered to consignors for whom it has sold livestock on 
commission at the stockyard ; 

3. Failing to show the true names of the sellers on accounts of 
purchase rendered to customers for whom it has purchased livestock 
on commission at the stockyard; and 

4. Selling to its officers or employees livestock which has been 
consigned to it for sale on commission at the stockyard. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 





PACKERS AND STOCKYARDS ACT, 1921 


(A. D. 908) 


In re C. B. JoHNson LivestocK COMMISSION COMPANY. P&S Doc. No. 1679, 
Decided April 4, 1945. 


Cease and Desist—Reports to Customers—Suspension of Registration 


Respondent market agency is ordered to desist from failing to show, on ac 
counts of sale rendered to consignors, the facts when he sells consigned 
livestock to himself or to a purchaser in whom he is interested, and the 
names of purchasers, but as complainant recommended only a cease and 
desist order, respondent's registration is not suspended, 


Mr. John B. Poindexter for complainant. Messrs. Weslow, Beadle ¢ Keilin, 
of Houston, Texas, for respondent. 

Decision by Thomas J, Flavin, Assistant to the War Food Admin- 
astrator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted by a complaint 
filed on October 31, 1944, by the Office of Distribution, now the Of- 
fice of Marketing Services, the complainant, against the respondent, 
C. B. Johnson, doing business as C. B. Johnson Livestock Com- 
mission Company, a livestock commission merchant at the Port 
City Stock Yards, Houston, Texas. Respondent was charged with 
having sold consigned livestock to himself without notifying the 
consignors, and having used initials instead of names of purchasers 
in reporting to consignors. After an extension of the time allowed 
for answering, respondent filed an answer on December 13, 1944, 
through his attorneys, Weslow, Beadle & Keilin, of Houston. Most 
of the facts alleged were admitted, and it was said that respondent 
would have put the information on his reports to customers if he had 
known such was required. Many of the customers knew that re- 
spondent was the purchaser, there was no intent to deceive, and 
there was no fraud or harm to customers, it was alleged. 


On January 20, 1945, complainant, through its attorney, John B. 
Poindexter, Office of the Solicitor, wrote respondent that the matter 
might be disposed of by a consent order, and sent a waiver of 
hearing and consent to a cease and desist order for respondent’s 
signature. Respondent signed and filed this. About March 15, 
1945, with no further recommendations or proposals, the record was 
submitted to this office, where this decision has been prepared. 


FINDINGS OF FACT 
1. Respondent is C. B. Johnson, an individual doing business as 
C. B. Johnson Livestock Commission Company, who at all times 
material herein engaged and was registered under the act as a market 
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agency and dealer at the Port City Stock Yards, Houston, Texas, 
posted as a stockyard subject to the act (9 CFR 204.1). 

2. On April 17, 1944, and at other times in April, May, June, 
and July, 1944, respondent sold to himself cattle consigned to him 
for sale on commisison by T. E. Sealy and others, but did not show, 
on the accounts of sale rendered to the consignors, that he was the 
purchaser. 


3. On October 14, 1943, and dt other times respondent sold 
rattle, consigned to him for sale by C. E. Lassman and others, to 
Johnson & Heuerman, a partnership of himself and another, but 
did not show on the accounts of sale that he had a pecuniary in- 
terest in the purchaser. 


4. On February 24, 1944, and at other times in March, May, and 
June, 1944, respondent used initials or abbreviations in lieu of the 
names of purchasers on accounts of sale rendered to consignors for 
whom he sold livestock on commission. 


CONCLUSIONS 

In selling livestock on commission, respondent acted as agent for 
the shipper. In this situation, it is the agent’s duty to report fully 
to his principal. As a necessary part of a full report, the regula- 
tions under the act (9 CFR, Cum. Supp., Part 201, as amended by 
10 F.R. 1471) require that accounts of sale rendered to consignors 
show the true names of the purchasers, not mere initials or abbrevia- 
tions (sections 201.43 and 201.59). It is also required that if the 
agent has a pecuniary interest in the purchaser, such fact shall be 
shown on the account of sale (section 201.47). Respondent’s failure 


to comply with these requirements constituted unfair and unreason- 
able practices in violation of sections 307 and 312 of the act, which 
he should be ordered to discontinue. 


It appears from respondent’s answer that his violations did not 
involve any actual fraud or harm to his customers, and were not 
intentional, but resulted from his failure to familiarize himself with 
the requirements. Complainant has not recommended suspension 
of registration for the violations, and its suggestion that respondent 
consent to a cease and desist order is taken as its recommendation 
of such an order. Under these circumstances, the registration need 
not be suspended. 


ORDER 
Respondent shall cease and desist from failing to show such facts 
on accounts of sale when he sells consigned livestock to himself 
or to any purchaser in whom he has a pecuniary interest, and shall 
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cease and desist from failing to show the true names of the pur- 
chasers on accounts of sale rendered to consignors. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 








(A. D. 909) 


W. J. WESTFALL v. MICHIGAN CENTRAL RAILROAD COMPANY (DETROIT STOCK 
Yarps Company). P&S Doc. No. 1654. Decided April 6, 1945. 
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Dismissal of Reparation Proceeding—Settlement Between Parties of 
Since the parties have informed the examiner at the hearing that they have the 
agreed upon an amicable settlement of the controversy, the complaint for z 
reparation in this proceeding is dismissed. 
Mr. O. J. Cornell, of Hillsdale, Michigan, for complainant. Mr. Walter L.f Tes 
Mustard, of Buffalo, New York, for respondent. Mr. Frank A. Gallagher,} 4. 
Examiner. 
res 
Decision by Thomas J. Flavin, Assistant to the War Food Admin-} it 
astrator. con 
ORDER OF DISMISSAL as 
The complainant, on July 22, 1944, filed a complaint for reparation q 
against the respondent alleging that the latter had failed to render] oy 
reasonable stockyard services in connection with a shipment of hogs spo 
received at its stockyards. After an answer had been filed and the] py 
matter called for oral hearing, the parties informed the examiner at } pat, 
the hearing that they had arrived at an amicable settlement of the} jy, 
proceeding and had agreed to the dismissal of the complaint. The } jja} 
settlement, it was stated, was made without admission by the re- ( 
spondent of any of the charges or allegations made by the com-] jng 
. S 
plainant. on | 
In view of the action taken by the parties, as shown by their state- Dey 
ment to the examiner, the complaint herein is dismissed, without | toby 
prejudice. E 
com 
that 
(A. D. 910) spol 
spec 
IDEAL PACKING COMPANY, INC. v. MILWAUKEE StTocK YARDS DIVISION, UNITED Ir 
Stock YARDS CORPORATION. P&S Doc. No. 1659. Decided April 7, 1945. aro’ 
stoe 
Dismissal of Reparation Complaint—Stockyard Not Insurer of Livestock— e 
Failure to Sustain Burden of Proving Negligence fror 
Where complainant alleged that respondent carelessly permitted the removal | V8 
of its cattle from pens provided for convenience of complainant and failed | feed 
to meet its burden of proving negligence on the part of the respondent, hee 
the complaint for reparation is dismissed as respondent “stockyard”’ is ry 
not an insurer of the cattle, and therefore, respondent is not liable for} 4. 1: 







the value of the livestock for mere failure to produce them. 
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Mr. David Beznor, of Milwaukee, Wisconsin, for complainant. Mr. J. E. Mc- 
Gillivray, of Milwaukee, Wisconsin, for respondent. Mr. Richard F. Roche, 
Examiner. 

Decision by Thomas J, Flavin, Assistant to the War Food Admin- 
istrator. 

PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 1940 ed. 181), hereinafter 
referred to as the “act”. The complainant filed a complaint with the 
Packers and Stockyards Division, Office of Distribution, now Office 
of Marketing Services, on June 1, 1944, seeking reparation against 
the respondent. 

The complaint alleges that eight head of cattle purchased at the 
respondent’s stockyard were placed in pens of the stockyard on March 
4, 1944, which pens had been designated as holding pens by the 
respondent and that subsequently the respondent carelessly per- 
mitted the cattle to be removed from the pens by another packing 
company. Complainant claims $871.37, the alleged value of animals, 
as reparation. 

The respondent, in the answer filed on August 31, 1944, points 
out that the complainant does not state that the cattle were in re- 
spondent’s exclusive custody and control after they were purchased 
by the complainant and that, inasmuch as respondent’s schedule of 
rates and charges provides that unless respondent shall have exclu- 
sive custody and control it is not responsible for losses, it denies 
liability. 

On September 21, 1944, the complainant requested an oral hear- 
ing in the matter. The hearing was held at Milwaukee, Wisconsin, 
on October 24, 1944, before Richard F. Roche, Office of the Solicitor, 
Department of Agriculture, who was designated examiner on Oc- 
tober 10, 1944. 

Evidence presented is to the effect that on February 29, 1944, 
complainant purchased certain cattle at respondent’s stockyard and 
that on March 3, 1944, accepted delivery of the cattle from the re- 
spondent. After having driven the cattle to the place of State in- 
spection in accordance with the custom and practice, complainant 
drove them to certain holding pens in the loading-out section of the 
stockyard. Packers who do not immediately remove their cattle 
from the stockyard place them in pens in that section of the stock- 
yard and either feed and water them themselves or arrange for the 
feeding and watering by the respondent. The cattle may be removed 
by the owners at will and the owners select the pens. On March 
4, 1944, complainant ordered the respondent to feed the cattle. On 
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March 6, 1944, when complainant’s employees called for them, the 
cattle were gone. Respondent’s schedule of rates and charges read in 
part as follows: 

“This company assumes no responsibility for loss, damage or injury 
to or by livestock not in its exclusive custody nor to or by any vicious 
or unmanageable animals. Notices of all claims for shortages, injuries, 
mixing, weighing, or other damage must be given within a reasonable 
time after the alleged cause for claim arises.” 

FINDINGS OF FACT 

1. The complainant is the Ideal Packing Company, Inc., a cor- 
poration engaged in the meat packing business at Milwaukee, Wis- 
consin. 

2. The respondent, Milwaukee Stock Yards Division, United 
Stock Yards Corporation, Milwaukee, Wisconsin, is a “stockyard” 
within the meaning of that term as it is used in the act and at all 
times mentioned herein was posted as a “stockyard.” Notice of 
such posting had been given to the public. 

3. On February 29, 1944, complainant purchased certain cattle 
at the stockyard and thereafter left them in the holding pens pro- 
vided by the stockyard. 

4. On March 6, 1944, when complainant’s employees called for 
them the cattle were not at the stockyard. 


5. The cattle were placed in a pen chosen by the complainant 
and left there for complainant’s convenience and accommodation. 
The pen was provided with a lock but complainant did not use 
the lock. 

6. The cattle were not in the exclusive custody and control of the 
respondent while in the holding pen. 


CONCLUSIONS 

The gravamen of the complaint is that respondent was careless 
and failed to use ordinary care in connection with the keeping of 
complainant’s cattle. Inasmuch as the pens were provided for the 
convenience of complainant and other small packers who have the 
right to select the pens, look after their cattle and remove them at 
will, it is obvious that respondent is not an insurer as to cattle placed 
in these pens and mere failure to produce the cattle placed in these 
pens does not make respondent liable for their value. The burden 
of proving negligence is therefore upon the complainant and it has 
failed to meet this burden. Accordingly, the complaint should be 


dismissed. 
ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties by registered mailed or in person. 
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NORSIDE POULTRY AND EGG COMPANY 


(A. D. 911) 
In re NoRSIDE POULTRY AND Ece CoMPpANY. P&S Doc. No. 1683. Decided April 
7, 1945. 


Cease and Desist—False Records—Consent Order—Suspension of 
License Unnecessary on Basis of Record 


Where respondent proposed and complainant did not oppose a cease and desist 
order, although no definite consent order was submitted, respondent, a 
live poultry dealer, is ordered to cease and desist from making false record 
entries and is directed to keep full records, but a suspension is not re- 
quired by the record in this proceeding. 


Mr. T. Vincent Griffith for complainant. Mr. Monroe Oppenheimer, of Wash- 
ington, D. C., for respondent. Mr. John J. Murray, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seqg.), instituted by a complaint 
tiled on November 24, 1944, by the Office of Distribution, now the 
Office of Marketing Services, the complainant. It was alleged that 
the respondent, an individual doing business as NorSide Poultry 
and Egg Company, a licensed dealer in live poultry in St. Louis, 
Missouri, had violated the act. John J. Murray of the Office of the 
Solicitor was assigned as examiner by an Associate Solicitor on 
November 27, 1944. After two extensions of time for answering, 
respondent filed an answer on January 25, 1945, through his attorney, 
Monroe Oppenheimer, Washington, D. C. Due to the discussion be- 
low in the Findings of Fact and Conclusions, it is not necessary to 
describe the contents of the complaint and answer here. 

On February 8, 1945, respondent filed a “Stipulation and Agree- 
ment for Consent Order” under section 202.5 of the rules of prac- 
tice (9 CFR, Cum. Supp. and 1943 Supp., Part 202). He reiterated 
the allegations of his answer, and agreed that a cease and desist 
order and suspension of his registration for 15 days might be en- 
tered. He submitted that the errors involved were so trivial that at 
most a cease and desist order should issue, but said that rather 
than incur the expense of conducting a defense, he was willing to 
accept the suspension. When the matter came to this oflice, we sent 
it to the examiner on February 20, 1945, with a request for “some 
expression of opinion from the complainant recommending or oppos- 
ing the proposed consent order.” We suggested that the complainant 
“may wish to negotiate as to the form the consent order shall take 
if it is dissatisfied with the proposed form offered by respondent.” 
On February 22 the examiner sent a copy of our memorandum to 
complainant’s attorney, T. Vincent Griffith of the Office of the Solici- 
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tor, asking that he file a statement of the “views of the complainant.” 
On March 19 complainant filed a reply, acknowledging receipt of the 
copy of our memorandum, and stating: “This will advise you that 
the Office of Marketing Services has no objection to the proposed 
consent order.” Thereafter, without further recommendations or 
proposals, the record was submitted to this office. 

No form of order, including findings, conclusions, and disciplinary 
action to be taken, has been submitted, which we think the consent 
order provision of the rules of practice contemplates. See Jn re 
Weiller & Weiller Company, 3 A.D. 1072 (1944). However, we 
suppose that what is suggested here, as there, is such an order as 
the admitted facts, as explained, would support, and this order has 
been prepared in this office on that basis, rather than remand again 
for more specific proposals. In an attempt to avoid needless repe- 
tition, discussion of the evidence, which here consists of the facts 
pleaded, has been combined with the Findings of Fact and Conclu- 
sions. 


FINDINGS OF FACT AND CONCLUSIONS 
It was alleged and admitted, and is here found, that respondent 
is J. R. Mahach, an individual doing pusiness as NorSide Poultry 
and Egg Company in St. Louis, Missouri, and at all times material 


herein was licensed under the act as a dealer in live poultry in St. 
Louis, a city designated as subject to the poultry provisions of the 
act (9 CFR 204.2). 

It was alleged that on March 3, 1944, respondent sold 1,044 pounds 
of live poultry to Capitol Poultry Company for $323.64 but recorded 
that it was sold for $322.60. Similar transactions, involving dif- 
ferent figures and four purchasers, were alleged to have occurred 
on 17 other occasions in March 1944. Respondent answered that in 
each instance the original sales invoice contained the larger figure, as 
the price was computed at 31 cents per pound, which was one mill 
above the Office of Price Administration ceiling price. When the 
error was discovered, he said, the amount was recomputed at the ceil- 
ing price, the sales book was corrected to show the lower figure, 
and the purchaser was credited with the excess paid. With no more 
than this, it is difficult for us to make a specific finding. But re- 
spondent now agrees that we may order him to “cease and desist from 
making false entries ... and that he keep records directly disclosing 
all transactions in the business, including the true price at which he 
sells live poultry and cash receipts in connection with the sale of live 
poultry.” Accordingly, we find that, although the records concern- 
ing these 18 transactions reflect the ultimate transactions, they con- 
tain false entries and are incomplete in that they do not show the 
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amounts as they originally existed, and explanations of their subse- 
quent modifications. This is in violation of section 401 of the act, 
for which the order consented to, concerning false entries and full 
records, should be issued. 

Complainant alleged that in connection with the 18 transactions 
mentioned above, respondent issued sales invoices to the purchasers 
which did not show the name of the seller nor the kind of live poultry 
sold. Respondent answered that this caused no error or misunder- 
standing, as everyone involved knew that he handled only one type 
of poultry, and he concluded that it did not constitute an unfair 
or discriminatory practice. We find that the invoices failed to show 
the seller’s name and the kind of poultry. Section 201.48 of the 
regulations (9 CFR, Cum. Supp., Part 201, as amended by 10 F.R. 
1471) requires a licensee to show these items, among others, on sales 
tickets which he is required to issue. As respondent has not con- 
sented to an order requiring him to show them, no order need be 
issued on this account, but he is bound by the regulations, and now 
has actual knowledge that he should issue sales tickets showing his 
name and the kind of poultry sold. 

Complainant alleged that respondent destroyed his records for 
1943 and was therefore unable to produce them for audit. Respond- 
ent denied any destruction of records, but said that when he moved 
his business early in 1944, his records for 1943 were lost, due to his 
employees’ lack of experience. This record, then, would not support 
a finding that respondent destroyed his records. We suppose that 
even here we could find that he “disposed” of them without the writ- 
ten consent required by section 201.50 of the regulations, although 
this was not alleged. But as no specific order concerning disposition 
of records has been consented to, no order on this phase is necessary. 
The order requiring him to “keep” records is not intended to prevent 
his destroying or disposing of them in the manner prescribed by the 
regulations. 

This record shows no actual fraud or willful violation of the act. 
Under these circumstances we are inclined to agree with respondent’s 
contention that a suspension is not necessary. If complainant had 
taken a positive position one way or the other or had concerned 
itself with the form of the order, as we suggested, or had expressed 
definite views, as the examiner requested, we could better appraise 
its contention along this line. But it has stated only that it does 
not object to “the proposed consent order.” What respondent pro- 
posed might be taken as including a suspension, but it also might 
be construed as a proposal for dismissal or a cease and desist order, 
with the alternative of a suspension rather than further proceed- 
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ings if the cease and desist order should prove unacceptable to us. 
At any rate, we think that a suspension is not compelled by the 
record, and it will not be ordered. 


ORDER 

Respondent shall cease and desist from making false entries in 
its records concerning its business, and shall keep records fully 
disclosing all transactions in its business, including the price for 
which live poultry is sold and the amount received for live poultry 
sold. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective five days after its date. 


(A. D. 912) 
In re Harotp LipMAN et al. P&S Doc. No. 1675. Decided April 10, 1945. 


Cease and Desist—False Records—Exceptions to Examiner’s Report— 
Suspension of License—Consideration of Matter Outside Record 


Although a suspension of license recommended by the examiner is warranted 
when no exceptions are filed, only a cease and desist order is issued here 
for making false record entries because the suspension may have been 
recommended as the result of considering matters not of record. 


Cease and Desist—Charges Against Partnership—Absent Partner— 
Violation of Act by Member of Partnership 


A partnership continuing to operate in the absence of a partner is subject 
to disciplinary action, but as the partnership was not charged and vio- 
lations were not proved against. the absent partner, the order is issued 
only against the partner against whom violations were charged and 
proved. 


Mr. Rogers N. Robinson for complainant. Mr. Abraham M. Rudman, of Bangor, 
Maine, for respondents. Mr. Leonard O. Carson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 


istrator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921 (7 U.S.C. 181 ef seq.), instituted on November 4, 
1944, by a complaint filed by the Office of Distribution, now the 
Office of Marketing Services, the complainant. It was alleged that 
the respondents, Harold Lipman and Bernard H. Lipman, licensed 
live poultry dealers, had made false entries in their records and 
issued false sales slips-early in 1943. On November 21, 1944, an 
answer was filed for respondents by Abraham M. Rudman, Bangor, 
Maine, as their attorney. It was stated that Harold Lipman had 
signed the answer for himself and Bernard H. Lipman, who was in 
the armed forces on foreign duty. Violations of the act were denied, 
and ora] hearing was requested. 
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On December 19, 1944, a hearing was set. On the following day 
an Associate Solicitor assigned Leonard O. Carson, Philadelphia 
Regional Attorney, Office of the Solicitor, as examiner, before whom 
the hearing was held in Bangor on January 17, 1945. Rogers N. 
Robinson of Mr. Carson’s office appeared for complainant, and Mr. 
Rudman for respondents. 

Joseph Berman, owner of the Beacon Live Poultry Company. 
Boston, Massachusetts, was the only witness called by complainant. 
He testified that he bought poultry from respondents early in 1943 
at prices above Office of Price Administration ceiling prices. In 
some instances, he said, the excess was paid in cash, and in others 
he paid for weights of poultry which he did not actually receive. 
He did not remember the transactions, but said that a sworn state- 
ment he made for OPA investigators in July 1948 correctly de- 
scribed them. This statement, admitted in evidence, he said was 
made on the basis of his records—regular records showing the pur- 
ported transactions, and a separate book in which he recorded the 
‘ash payments and correct weights. This separate book he destroyed 
early in 1944, as he had no need for it after signing the statement, 
he claimed. At first he said only the cash payments were in this 
separate book, his regular records showing the weights received as 
well as those paid for, but later he said the correct weights were 


shown in the destroyed book and not in his-regular records. He 
did not bring his regular records from Boston. He stated that an 
OPA case against him was heard before a judge and dismissed after 
he made the statement, because he never sold above ceiling prices, 
although he had to pay more than ceiling prices. 


The record does not contain the statement introduced, but has a 
copy of it certified as correct by Mr. Carson as “Regional Attorney 
and Examiner.” According to it, when Berman bought poultry 
from Frank and Harold Lipman, known to him as Lipman Poultry 
Company, he would pay for it by check at ceiling prices, as billed, 
but would pay additional amounts in cash. In some instances, he 
would pay ceiling prices for more poultry than he received, so that 
he paid above ceilings for what he actually received. 

For respondents, Harold Lipman testified that the records were 
correct, that only checks were received from Berman, that Berman 
was billed for correct weights, and that Bernard H. Lipman was in 
the army at the time of the transactions. Frank Lipman. Harold’s 
brother and an employee of Lipman Poultry Company, denied re- 
ceiving any cash from Berman, denied incorrect weights, and said 
that Lipman Poultry Company’s trouble with the OPA involved the 
grading of poultry, not weights. 
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After the hearing, complainant filed a suggested order on Feb- 
ruary 5, 1945, recommending an order requiring respondents to keep 
accurate records and suspending their license for 15 days. In com- 
menting on the credibility of the testimony, complainant states that 
the two Lipmans who testified “made a payment in settlement of the 
OPA charges for selling over OPA ceilings,” and that “no reason 
is perceived why” Berman should not have destroyed his book. 
Such a payment is not otherwise mentioned in the record, and it ap- 
pears unlikely that Berman received the written permission required 
by the regulations to destroy his book. 
. In his report, filed on February 21, 1945, Examiner Carson recom- 

mended the disciplinary action suggested by complainant. In the 
proposed conclusions, it is indicated that selling poultry at farm 
weights is a deceptive practice, and it is stated that “it is under- 
stood” that respondents are now engaged in dressing poultry and are 
not dealing in live poultry. When the parties failed to except to 
the report within the time allowed, the record was submitted to this 
office, where this decision has been prepared. 


FINDINGS OF FACT 

1. The respondents, Harold Lipman and Bernard H. Lipman, 
are individuals doing business as Harold Lipman Company at 3 Buck 
Street, Bangor, Maine, and at all times material herein were li- 
censed under the act as dealers in live poultry in Boston, Massa- 
chusetts, and New York, New York, cities designated as subject 
to the poultry provisions of the act (9 CFR 204.2). 

2. On 19 occasions during the first four months of 1943, Harold 
Lipman and Frank Lipman sold live poultry to Beacon Live Poultry 
Company in Boston at higher than ceiling prices, but recorded in 
their records and issued sales slips showing that ceiling prices were 
charged. The recorded amounts were collected by check from the 
purchaser. 

3. In some instances in these transactions, additional amounts 
were collected from the purchaser in cash and not recorded. In 
others, lesser weights of poultry were delivered than were recorded. 
In some, both cash payments and different weights were involved. 

4. In these transactions, Frank Lipman acted as an employee of 
the selling firm. 

5. At all times material herein Bernard H. Lipman was serving 
in the armed forces of the United States. 


CONCLUSIONS 


Although Joseph Berman’s testimony was inaccurate and con- 
tradictory in some particulars, and although the two Lipmans denied 
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the charges entirely, we think the weight of the evidence is that the 
violations were committed as we have found. They constitute un- 
just, discriminatory, and deceptive practices in violation of sections 
307 and 312 of the act, and resulted in failure to keep the records 
required by section 401 of the act, authorizing a cease and desist 
order and suspension of registration.* 

As there were no exceptions to the examiner’s report, the recom- 
mended suspension would be warranted. However, complainant’s 
mention of a payment for selling over ceilings in its suggested order 
indicates that complainant considered matters of fact not of record 
in recommending the suspension. The statement in the examiner’s 
report concerning the present activities of respondents shows that 
the examiner also considered matters not of record. It was not 
proper to consider such matters. As they may have been material 
reasons for recommending the suspension, we think no suspension 
should be ordered under the circumstances. 

Although one of the partners went into the army before the viola- 
tions occurred, a partnership continuing to operate would be subject 
to disciplinary action for violating the act. But complainant did 
not charge the partnership with violations, nor even allege that the 
two individual respondents named were partners. As alleged and 
admitted, Bernard H. Lipman was licensed and did business as 


Harold Lipman Company, but the violations shown were committed 
by Harold Lipman and Frank Lipman, acting as Lipman Poultry 
Company. So even if the partnership had been properly charged, 
the evidence would not clearly support an order against it. As it is, 
charges were made against Harold and Bernard, and violations were 
proved against Harold and Frank. In this situation, the order 
should issue against Harold Lipman only. 


ORDER 

Harold Lipman shall cease and desist from making false entries 
in his records and from issuing sales tickets containing false figures, 
and shall keep records correctly reflecting all transactions in his 
business, including the true prices and amounts for which he sells 
live poultry. 

Copies of this order shall be served, and it shall become effective 
five days after this date. 


*Substitute the word “license” for the word “registration.”—Ed. 
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(A. D. 913) 


In re THE BELT RAILROAD AND STOCK YArDsS CoMPANY. P&S Doc. No. 1433. 
Decided April 12, 1945." 


Rates and Charges—Modification of Hog Yardage Rates 


Upon respondent’s petition for modification of certain stipulation relating 
to restoration of one cent per head reduction made by respondent in its 
hog yardage rates, and recommendation by the Office of Marketing Serv- 
ices, the latter is authorized to accept for filing by respondent an amend- 
ment to its Tariff Ne. 6 restoring such yardage rates under the terms of 
the stipulation filed February 12, 1943, since it appears that such increase 
will restore the hog yardage rates to the level prevailing on September 
15, 1942, and not, therefore, to a point which would violate the so-called 
“hold the line” order. 


Mr. John B. Poindexter for complainant. Mr. Chares 8S. Rawh, of Indianapolis, 
Indiana, for respondent. 
Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
RATE MODIFICATION ORDER 

On April 9, 1945, the Office of Marketing Services filed an answer 
to respondent’s petitions for modifications of the stipulation filed 
on February 12, 1943, as modified by subsequent stipulations filed 
July 12, 1943, and June 23, 1944, respectively. With respect to re- 
spondent’s request for a restoration of the one cent per head reduc- 
tion made by respondent in its hog yardage rates under the terms 
of the stipulation filed February 12, 1948, the Office of Marketing 
Services recommended that it be authorized to accept for filing by 
respondent a supplement to its Tariff No. 6, increasing the yard- 
age rates for hogs one cent per head. 

It appears that such increase of one cent per head in hog yardage 
rates will restore the hog yardage rates to the level prevailing on 
September 15, 1942, and not, therefore, to a point which would violate 
the so-called “hold the line” order. Accordingly, the Office of Mar- 
keting Services is authorized to accept for filing by respondent an 
amendment to its Tariff No. 6 restoring the one cent per head reduc- 
tion made in its hog yardage rates under the terms of the stipula- 
tion filed February 12, 1943. 

Except as hereby modified and as modified August 10, 1943, and 
June 26, 1944, the terms and conditions set forth in the stipulation 
of February 11, 1943, are continued in full force and effect. 
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(A. D. 914) 
In re NATIONAL Live Stock COMMISSION COMPANY. P&S Doc. No. 1672. Decided 
April 18, 1945. 


Cease and Desist—Unauthorized Use of Customers’ Funds— 
Separate Account—False Reports 


The respondent partnership, a market agency, which used its customers’ 
funds for unauthorized purposes and filed a false annual report is ordered 
to cease and desist from its violations and to deposit its customers’ funds 
in a separate bank account, but because there had been no willful viola- 
tion, the registration of the respondent is not suspended. 


, John J. Curry tor complainant. Mr. A. P. Stone, Jr., of Springfield, Mis- 
souri, and Mr. Justus R. Moll, of Washington, D. C., for respondents. 
Mr. John B. Poindexter, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint filed 
on October 19, 1944, by the Office of Distribution, now the Office of 
Marketing Services, the complainant. The individuals composing 
the respondent firm, National Live Stock Commission Company, a 
livestock commission merchant at Springfield, Missouri, were charged 


with misusing customers’ funds and filing a false annual report. On 


December 5 respondent answered, admitting the facts but denying 
any intentional violation, and stating that the irregularities had been 
corrected and would not recur. It said that its members were farmers 
and stockmen who depended on employees to keep the records, did 
not know the contents of the false report, and desired to continue in 
operation because they had no other business. No one had been 
harmed, it alleged, and all obligations had been met promptly. After 
a prehearing conference held in Washington on December 6, 1944, 
respondent waived hearing and consented to the issuance of an 
examiner’s report. 

In his report, filed on February 27, 1945, the examiner recom- 
mended a cease and desist order but no suspension of registration 
because there had been no willful violation. When neither party 
excepted to the report, the record was submitted to this office, where 
this decision has been prepared. 


FINDINGS OF FACT 
1. Respondent is a partnership composed of Frank Pope, Hadley 
Thomas, and Jack Wiles, partners. At all times material herein it 
was registered under the act as a market agency at the Union Stock 
Yards, Springfield, Missouri, posted as a stockyard subject to the 
act (9 CFR 204.1). 
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2. During 1944 respondent used funds received for customers for 
whom it had sold livestock on commission for purposes other than 
payment of lawful marketing charges and remittance of net proceeds 
to the customers. Some of such funds were transferred from its 
proceeds account to its general account. At times its current liabil- 
ities exceeded its current assets. 

3. In its annual report for 1943, filed with the Department of 
Agriculture, respondent reported assets of $26,139.44 and no liabil- 
ities, but its records show assets of $9,340.79 and an equal amount 
of liabilities. 

CONCLUSIONS 

Use of funds received for customers for purposes other than pay- 
ment of marketing charges and remittance to the customers was an 
unreasonable and unfair practice in violation of sections 307 and 
312 of the act and section 201.40 of the regulations thereunder (9 
CFR, Cum. Supp., Part 201, as amended by 10 F.R. 1471). Filing 
a false report violated section 402 of the act. Respondent should be 
ordered to discontinue these violations, as recommended by the ex- 
aminer and consented to by the parties by their failure to except to 
the report. In addition, the partnership should be ordered to keep 
its customers’ funds in a separate bank account, pursuant to section 
201.42 of the regulations. 

ORDER 

Respondent shall deposit the gross proceeds received from the sale 
of livestock on commission in a separate bank account designated as 
“Shippers’ Proceeds Account” or some similar identification, and 
shall not transfer nor withdraw funds therefrom except to pay law- 
ful marketing charges and to remit net proceeds to the shippers or 
customers. 

Respondent shall cease and desist from filing false annual reports 
with the Department of Agriculture. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after its date. 


(A. D. 915) 
CHARLES GUNDERSON Vv. GRAND Propuce CoMPANY. P&S Doc. No. 1681. Decided 
April 19, 1945. 
Dismissal—Recovery of Damages in Civil Court 


Where complainant has recovered damages in a civil suit upon the same cause 
of action involved herein, the proceeding is dismissed. 


Mr. Sol I. Dvorkin, of Chicago, Illinois, for complainant. Mr. Frank C. Hoel- 
terhoff, of Chicago, Illinois, for respondent. Mr. T. V. Griffith, Examiner. 
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Decision by Thomas J, Flavin, Assistant to the War Food Admin- 
istrator. 
ORDER OF DISMISSAL 

The complainant, Charles Gunderson, has filed a notice in this 
proceeding that he has sued the respondent, Grand Produce Com- 
pany, in a civil court and has recovered damages from it upon 
the same cause of action as the one herein involved. Therefore, this 
proceeding is dismissed. 

Copies hereof shall be served upon the parties and the Office of 
Marketing Services. 


(A. D. 916) 
In re St. Louis NATIONAL STOCKYARDS COMPANY. P&S Doc. No. 1246. Decided 
April 21, 1945. 


Reopening Hearing in Rate Proceeding—Stay of Prior Order— 
Impounding Funds 


The proceeding in which rates were prescribed in 1943 is reopened to bring the 
record to date and receive evidence on specified questions, and the 1943 
order is stayed and stipulated impounding of funds continued. 


Mr. John 8. Griffin for complainant. Mr. M. W. Borders, of Kansas City, Mis- 
souri, and Mr. Frederic P. Lee, of Washington, D. C., for respondent. 
Messrs. Baker, Lesemann, Kagy &€ Wagner, of East St. Louis, Illinois, for 
intervenors. Mr. John J. Curry, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Admin- 


istrator. 
ORDER REOPENING HEARING 

In this rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seqg.), an order (2 A.D. 664) was issued on 
December 7, 1943, to become effective 30 days thereafter, prescrib- 
ing rates to be charged by the respondent, St. Louis National Stock- 
yards Company, at its stockyard at National City, Illinois. Rates 
lower than the charges then being made to shippers of livestock 
were prescribed, and respondent was directed to charge for certain 
services it rendered to dealers who were not then paying for such 
services, 

On December 27, 1943, respondent filed applications requesting 
reopening, rehearing, reargument, reconsideration, and modification 
or vacation of the order, and asking time to amend its applications 
and a stay of the order pending decision on them. On December 
31, 1943, we stated in a supplemental order (2 A.D. 743) that the 
effect of the prescribed rates would not be stayed unless some plan 
to protect the interests of shippers could be put into effect, such as 
impounding the excess of the old charges over those prescribed. Re- 
spondent then stipulated with the Food Distribution Administration, 
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now the Office of Marketing Services, the complainant, for impound- 
ing and agreed that amounts collected in excess of those prescribed 
in the December 7, 1943, order, ‘as it might be subsequently modified, 
would be returned to those who paid them. On the basis of this 
stipulation we stayed the effect of the prescribed rates pending de- 
cision on the applications, and gave respondent until February 17, 
1944, to amend its applications (3 A.D. 6, 253). 

Within the time allowed, respondent filed amended applications. 
They, and complainant’s answer to them, were superseded by a 
second amended application, filed on October 7, 1944, and complain- 
ant’s answer thereto, filed on October 27, 1944. Complainant was 
correct in objecting to the October amendment as unauthorized, 
since the time to amend expired on February 17, 1944. In this in- 
stance, however, the filing caused no delay and is allowed, because 
an earlier termination of the proceeding was prevented by the inter- 
vention mentioned below. 

By an order issued on April 12, 1944 (3 A.D. 262), the dealers 
who had not been charged for services they received were allowed 
to intervene, and the hearing was reopened for the limited purpose 
of receiving information concerning rates which the December 7, 
1943, order required respondent to charge the intervenors. The re- 
opened hearing was held in St. Louis, Missouri, in May 1944, after 
which a tentative order was issued. Exceptions were filed to the 
tentative order, and oral argument was heard on them before me in 
Washington on March 21, 1945. 

In its second amended application respondent claimed that the 
rates prescribed are too low because they would have yielded an 
insufficient income if they had been in effect in 1940 and thereafter. 
It asked reopening of the hearing to receive evidence on this, and on 
changed economic conditions since the close of the hearing. Com- 
plainant denied the allegation that the rates ordered would have 
allowed too low a return, and said that they should be made effective. 
It pointed out that rates in effect are always subject to revision on a 
showing of changed conditions, but that an allegation of changed 
conditions after they have been prescribed should not operate as a 
stay of the rates until the alleged changes, and their effect on the 
rates, can be proved or disproved. 

The original hearing closed on March 11, 1941. A tentative order 
was issued on June 19, 1942, containing the rates prescribed in the 
order of December 7, 1943. From June 1942, at the latest, respondent 
knew definitely what rates were proposed. It must have known 
before December 1943 of any pertinent economic changes which had 
occurred after the close of the hearing. But apparently it was satis- 
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fied with the record, for it did not request a reopening of the hear- 
ing to take further evidence before the final order was issued, when 
such a request was specifically authorized by the rules of practice 
(9 CFR, Cum. Supp., 202.21, 202.37). In this situation, we would 
be justified in denying any reopening. United States v. Northern 
Pacific Railway Company, 288 U.S. 490, 494 (1933). However, 
it is obvious that substantial changes in economic conditions have 
occurred since the hearing, and they may have affected some of the 
elements involved in prescribing the rates. It seems desirable, then, 
to bring the record up to date on these elements so that any proper 
modifications can be made in the rates before they are made effective 
and the impounding discontinued. Accordingly, the hearing is re- 
opened, but only for the purposes stated below, and in all other 
respects respondent’s applications are denied. 

At the reopened hearing pertinent information may be received 
concerning : 

(1) Changed conditions since the hearing affecting the rate of 
return ; 

(2) Additions, betterments, and retirements as to physical prop- 
erty during 1940 through 1944; 

(3) Expenses for 1940 through 1944 incident to repairs and 
maintenance of property considered used and useful in the December 
7, 1943, order, as modified by additions, betterments, and retirements ; 

(4) Allowance for depreciation reserve for 1940 through 1944, 
and factors for determining a proper depreciation allowance; 

(5) Income and expenses for 1940 through 1944; 

(6) Prospective receipts of livestock by species for 1945 and 
1946; and 

(7) Differentials in charges for the various types of resales made 
at the stockyard. 

It seems likely that many facts involved will not be disputed, 
and the parties are requested to stipulate as to the agreed material 
facts so that the hearing will be shortened as much as possible. To 
facilitate such a stipulation, respondent shall submit to complainant 
by June 10, 1945, a statement showing what respondent claims to 
be correct for the following: 

(1) A detailed list of expenditures for additions'and betterments 
to, and of retirements from, physical property during 1940 through 
1944 ; 

(2) Annual’ expenses for 1940 through 1944 incident to repairs 
and maintenance of property considered used and useful in the 
December 7, 1943, order, as modified by additions, betterments, and 
retirements, shown in detail as to material, labor, and other ex- 
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penses, and the structures, by units as shown in the appraisal, on 
which the repairs were made: 

(3) The annual allowance for depreciation reserve for 1940 
through 1944, and the factors considered in making such allowance; 

(4) Annual income and expenses for 1940 through 1944, in detail 
and adjusted as in paragraphs 233 through 274 of the December 7, 
1943, order; and 

(5) Prospective feed sales and receipts of livestock by species 
for 1945 and 1946, and the factors on which the estimates are made. 
As soon as possible thereafter, complainant shall inform respondent 
“as to what parts of the submitted material complainant will contest. 

By June 10, 1945, the dealers who intervened may submit to com- 
plainant a statement showing specifically what they claim would 
be proper differentials in charges for various types of resales, but 
this statement need not contain evidence or argument to support 
the .claim. 

The reopened hearing is set to begin on July 1, 1945, at an hour 
and place of which the parties will be notified. The examiner shall 
grant continuances and allow other delays only when required by 
fairness to all concerned, including shippers of livestock to the stock- 
yard. He shall admit evidence on only those matters enumerated 
herein. If the respondent fails to submit the statements required, 
the examiner may refuse to receive evidence from respondent on the 
facts involved. After the hearing, the usual procedure will apply. 

The effect of the December 7, 1948, order is stayed until further 
order in this proceeding, on the condition that impounding will 
continue as provided by the stipulation. Copies hereof shall be 
served on complainant, respondent, and intervenors, or their coun- 
sel of record. 


(A. D. 917) 


In re BEACON LIvE Pouttry Company. P&S Doc. No. 1691. Decided April 
26, 1945. 


Cease and Desist—False Records—Suspension of License 


Respondent, a licensed live poultry dealer, is ordered to cease and desist from 
making false entries in his records concerning purchases of poultry, and 
is ordered to keep accurate records, but his license is not suspended be- 
cause the Office of Marketing Services recommended against suspension 
and the seller’s license was not suspended for similar violations. 


Mr. John J. Curry for complainant. Mr. Joseph Berman, of Boston, Massa- 
chusetts, for respondent. Mr. 7. Vincent Griffith, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted on February 8, 1945, by 
a complaint filed by the Office of Marketing Services, the complain- 
ant. It was alleged that the respondent, an individual doing busi- 
ness as Beacon Live Poultry Company, a licensed live poultry dealer 
in Boston, Massachusetts, had made false entries in his records and 
failed to sign sales tickets early in 1943. Respondent answered on 
February 23, 1945, admitting the facts, waiving hearing, and asking 
that leniency be shown because he had freely testified for complainant 
in its proceeding against Harold Lipman Company. 

On March 29, 1945, without further investigation or hearing, the 
examiner filed his report, as is authorized by section 202.9(c) of the 
rules of practice (9 CFR, Cum. and 1943 Supps., Part 202). He 
proposed a cease and desist order and suspension of respondent’s 
registration* for 15 days, on the basis of recent recommendations 
and decisions in other proceedings. Respondent did not except, but 
asked that the penalty be made effective immediately. On April 13, 
1945, complainant excepted to the proposed suspension, stating that 
leniency should be shown because respondent had freely testified as 
a Government witness in the other proceeding, and requesting that 


only a cease and desist order be issued. Thereafter the record was 
submitted to this office, where this decision has been prepared. 


FINDINGS OF FACT 

1. Respondent is Joseph Berman, an individual doing business 
as Beacon Live Poultry Company at 15 Fulton Place, Boston, Massa- 
chusetts, and at all times material herein was licensed under the act 
as a dealer in live poultry in Boston, a city designated as subject to 
‘the poultry provisions of the act (9 CFR 204.1). 

2. On February 23, 1943, respondent purchased 2,453 pounds of 
live poultry in Boston at 32 cents per pound for a total of $784.96, 
but recorded in his records that the price was 29% cents and the 
total was $723.63. 

3. On 19 other occasions in the first four months of 1943 re- 
spondent purchased live poultry in Boston but recorded false amounts 
for prices and weights of the poultry. 

4. Respondent did not sign sales tickets in connection with the 
purchases mentioned in Findings 2 and 3. 

5. The seller of the poultry in the above transactions was Harold 
Lipman Company, Skowhegan, Maine. (This was “Showhegan” in 
the complaint and “Showegan” in the examiner’s report, but we sup- 
pose Skowhegan was intended.) 


*Substitute the word “license” for the word “registration.” —Ed. 
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CONCLUSIONS 

Making the false record entries constituted unjust, discriminatory, 
and deceptive practices in violation of sections 307 and 312 of the 
act, and resulted in failure to keep the records required by section 
401. Failure to sign sales tickets violated section 201.48 of the regu- 
lations under the act (9 CFR, Cum. Supp., Part 201, as amended 
by 10 F.R. 1471). These violations authorize a cease and desist 
order and suspension of respondent’s registration.* 

On April 10, 1945, we issued a cease and desist order against 
Harold Lipman in connection with false records concerning sales 
of poultry to respondent at prices above OPA ceilings (/n re Harold 
Lipman et al., A.D. 304). Respondent testified for complainant 
in that proceeding. There are discrepancies between the facts ad- 
mitted here and those found there, such as the name and address 
of the seller, the number of transactions, making and destroying 
other records, etc. However, it seems clear that the same sales were 
involved as here, the earlier proceeding being against the seller and 
this one against the buyer. As we did not suspend the seller’s reg- 
istration,* and as complainant requests that we do not suspend here, 
only a cease and desist order need be issued, and respondent’s reg- 
istration* should not be suspended. 


ORDER 

Respondent shall cease and desist from making false entries in 
his records, and from failing to sign sales tickets when he purchases 
live poultry. 

Respondent shall keep records fully and correctly disclosing all 
transactions in his business, including the true prices and weights 
of live poultry purchased. ; 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 918) 


KRAMER BROTHERS v. JOSEPH ROSENBLUM. PACA Doc. No. 4128. Decided April 
2, 1945. 


Failure to Pay Purchase Price—Joint Account Loss—Diversion of 
Joint Account Property Justified 


Where respondent failed to pay complainant for 2 carloads of onions, and 
complainant failed to pay respondent half of the loss resulting from their 
joint account handling of 4 carloads of onions, it is held: (1) respondent 
did not improperly divert the 4 joint account carloads, and (2) the op- 
posing claims of the parties should be adjusted on the basis of respondent’s 
acknowledged liability to complainant for the payment of the price of the 
2 carloads, less half the net loss sustained in the handling of the 4 joint 
account carloads. 


*Substitute the word “‘license’”’ for the word “registration.”—Ed. 
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Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. J. M. 
Burnett and T. A. Williams, of San Antonio, Texas, for respondent. Mr. 
Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
PRELIMINARY STATEMENT 

On August 12, 1941, Kramer Brothers, the complainant, filed a 
complaint against respondent, Joseph Rosenblum, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seqg.), to recover the price of two carloads of onions. 

Respondent filed an answer admitting the purchase and nonpay- 
ment of the price of the two carloads of onions, but denying that 
such failure to pay was in violation of the act. Respondent also 
pleaded a counterclaim against complainant, based upon an alleged 
joint account agreement whereby he delivered four carloads of onions 
to complainant and whereby complainant was required to pay the 
cost of the four carloads, by checks, to be sent by air mail, by com- 
plainant at Chicago to respondent at San Antonio, Texas, which 
complainant failed to do. Respondent asks for reparation against 
complainant for a loss which resulted from resale of the four car- 
loads, plus an additional loss sustained by complainant’s failure to 
diligently handle the four carloads. 

Complainant replied to respondent’s countérclaim admitting the 
joint account agreement involving four carloads of onions, but deny- 
ing an agreement to forward to respondent the cost of the four 
carloads by air mail, and alleging that respondent, without authority 
from complainant, and contrary to complainant’s wishes, diverted 
and placed on consignment the four carloads. 

A formal hearing was held at San Antonio, Texas, on March 19, 
1943. Complainant was awarded reparation (3 A.D. 292), by an 
order dated April 7, 1944. Respondent filed a petition and a sup- 
plemental petition for amendment of the findings of fact, conclu- 
sions, and order of April 7, 1944, and complainant filed answers 
thereto. Complainant filed a petition for reconsideration. The order 
of April 7 was vacated, and the parties were granted an oppor- 
tunity to offer additional evidence by an order dated October 13, 
1944 (3 A.D. 883). The original record has been supplemented by 
additional depositions showing disposition details of the contents 
of the four carloads at Boston, Massachusetts, and New York City, 
and supplying other material facts. 

Complainant’s agent, Jack Davis, testified as a deposition witness 
that on June 20, 1941, he sold two carloads of onions (ART 15670 
and ART 15909) to respondent; that respondent delivered two 
checks to Davis which were made payable to complainant for the 
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agreed price of each of the two carloads and that the two checks 
were forwarded to complainant at Chicago. 

Davis also testified that on June 23, 1941, he entered into an oral 
joint account agreement with respondent for the handling of four 
carloads of onions at an agreed joint account price per carload as 
follows: ART 16761, $787.50; ART 15976, $892.50; ART 22475, 
$840.00; and ART 16617, $855.00. Davis denied that there was 
any agreement requiring complainant to forward the agreed joint 
account price of the four carloads to respondent by air mail and 
that there was an agreement for payment of the onions prior to their 
‘arrival at Chicago, Illinois, or for their diversion from Chicago to 
Boston and New York City for sale at those points. 


Joe Kramer of complainant partnership testified that payment 
was stopped by respondent on the two checks that were issued for 
the price of the onions sold to respondent and shipped in cars ART 
15909 and ART 15670. The witness identified telegrams sent to 
and received from respondent regarding the four carloads which 
were to be handled under the joint account agreement. It appears 
from his testimony that three of the four carloads arrived at Chicago 
on June 24, and one carload on June 25, 1941; that the four cars 
were diverted by respondent, two of them on June 25, and that 
complainant did not authorize respondent to divert them to any 
other market for sale on a consignment basis for respondent’s ac- 
count. He acknowledged wiring respondent on June 24, in answer 
to respondent’s wire of June 23, asking for the forwarding of checks 
that day in payment of the cost of the four carloads. Such wire 
was as follows: “Cannot wire funds as we are tied up ourselves. 
If possible you sell, otherwise we do best here.” 

H. R. Estherson, of the Standard Inspection Service, told of his 
inspection of the contents of car ART 16617 at Chicago on June 
25, 1941, and Fred L. Landack, another Standard Inspection Service 
inspector, testified to inspection of carload ART 16761 on the same 
date. Federal inspections of the same carloads were also made on 
June 25. 


Joseph Rosenblum testified that Davis bought the four carloads 
of onions described in the counterclaim on June 21 at Garland, Texas, 
and that he, Rosenbum, issued separate checks made payable to the 
sellers; that the following day, respondent agreed with Davis to 
divert the four cars to complainant for sale for the joint account of 
complainant and respondent; that Davis said complainant would 
air mail to respondent checks for the cost of the four loads, but on 
June 24, reported to respondent that complainant had notified him 
that it could not send the checks. Rosenblum identified wires sub- 
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sequently exchanged between the parties, and his wire to complainant 
on June 23, confirming the joint account agreement made with Davis, 
and requesting that payment of the cost of the four carloads be sent 
by air mail. He stated that he stopped payment on the checks pre- 
viously delivered to complainant in payment of the price of the two 
carloads of onions described in the complaint; and that the four 
joint account carloads were diverted from Chicago for resale at 
Boston and New York City. Certain parts of respondent’s testi- 
mony, particularly the joint account agreement with Davis, were 
corroborated in part by two other witnesses, Deshay Bridges and 
Nick M. Speedy. 

It appears from the second deposition of Michael Kodish that 
Kodish & Zwick sold the onions in two cars (ART 16617 and ART 
16761) at New York City for respondent for gross proceeds of 
$453.50 and $236.20; that account sales were made to respondent 
showing net proceeds of $84.92 from car ART 16761, and a deficit 
of $132.84 on car ART 16617, but later on respondent was notified of 
the payment of damage claims by the carrier of $392.15 on the two 
carloads. Kodish & Zwick now asserts no claim against respondent 
or complainant in connection with the handling of the two carloads. 

The second deposition of Henry E. Dodge shows that Adams & 


Dodge Company of Boston, Massachusetts, received carloads ART 
15976 and ART 22475 and sold the onions for respondent’s account ; 
that there was a net deficit on car ART 15976 of $27.05 and $214.89 
on car ART 22475, but that a promissory note that was given by 
respondent to cover such deficits and other items was fully paid 
on October 5, 1944. 


FINDINGS OF FACT 

1. The complainant is a partnership, consisting of Aney Kramer, 
Joseph Kramer, and William Kramer, doing business as Kramer 
Brothers at 72 South Water Market, Chicago, Illinois. 

2. Respondent is an individual whose address at the time the 
transactions hereinafter described were consummated was 2241 West 
Mistletoe, San Antonio, Texas, but now is Austin, Texas. During all 
of the times referred to in the complaint respondent was licensed 
under the act. 

3. On June 20, 1941, complainant, acting through its agent, Jack 
Davis, sold to respondent two carloads of onions which were there- 
after shipped from Texas, to Boston, Massachusetts, in cars ART 
15909 and ART 15670. Respondent issued and delivered to com- 
plainant two checks in payment of the purchase price in the amounts 
of $918.00 and $921.60. 

4. On June 23, 1941, complainant, acting through its agent, Jack 
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Davis, entered into a joint account agreement with respondent where- 
by respondent delivered to complainant four carloads of onions, then 
contained in cars ART 15976, ART 16617, ART 16761, and ART 
22475. It was agreed that complainant would forward by air mail 
to respondent its checks in payment of the invoices or joint account 
price of the four carloads, in the total amount of $3,375, and that 
the four cars would be diverted from Texas to complainant at 
Chicago, Illinois, for sale by complainant for the joint account of 
the parties. Respondent performed by diverting the four carloads 
to complainant at Chicago, Illinois, where they arrived on June 
24 and June 25, 1941. 

5. Complainant failed to forward checks by air mail in payment 
of the joint account price of the four carloads of onions, and on 
June 24, wired respondent of its inability to air mail the money. 
Respondent stopped payment on the two checks that had been given 
to complainant’s agent in payment of carloads ART 15909 and ART 
15670, and informed complainant that it had diverted two of the 
four carloads from Chicago for sale at Boston, Massachusetts. 


6. Respondent diverted cars ART 15976 and ART 22475 from 
Chicago, Illinois, on June 24, 1941, to the Adams & Dodge Company 
at Boston, Massachusetts, where the cars arrived on June 27, 1941. 
Adams & Dodge Company advanced $500.00 to respondent on each 
carload. It paid freight and other expense items amounting to 
$327.19 in the handling of carload ART 22475 and sold the onions 
contained in that car on and between July 2 and 8, 1941, for gross 
proceeds of $137.30. A total of 279 bags of onions were dumped 
as worthless. A deficit of $214.89 was incurred, in addition to the 
$500.00 that was advanced to respondent, which deficit included a 
commission charge of $25.00 by Adams & Dodge. 

7. The onions in car ART 15976 were sold on and between June 
30 and July 5, 1941, for $377.20. A total of 53 bags were dumped 
as worthless. Adams & Dodge Company paid freight and other 
expense items in handling the carload in the total amount of $374.07. 
Taking into account a commission charge by Adams & Dodge of 
$30.18 a deficit was incurred in the amount of $27.05, in addition to 
the $500.00 that was advanced to respondent on that carload. 

8. Respondent diverted cars ART 16617 and ART 16761 from 
Chicago on June 25, 1941, to Kodish & Zwick for sale at New York 
City where the cars arrived on June 30. The onions in car ART 
16761 were sold for $453.50 and those in car ART 16617 were sold 
for $236.20. The sales were made on and between June 30 and July 
2. A total of 82 sacks were left in the cars and abandoned. Kodish 
& Zwick reported to respondent net proceeds of $84.92 on car ART 
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16761, and a deficit of $132.84 on car ART 16617, but thereafter re- 
ceived from the carrier $183.73 in payment of the damage claim on 
car ART 16761 and $208.42 on car ART 16617, which amounts were 
forwarded to respondent. 

9. Subsequent to the date of the hearing held at San Antonio, 
Texas, on March 19, 1943, respondent made full settlement and paid 
to Kodish & Zwick and to Adams & Dodge Company, the full 
amounts due them from respondent, and they now assert no claims 
against respondent or complainant in connection with the handling 
of the four carloads of onions last described. 

10. The complaint was filed on August 12, 1941, and respondent’s 
counterclaim on January 21, 1942. Both were filed within nine 
months after the accrual of the causes of action therein alleged. 


CONCLUSIONS 

Respondent has filed a motion to admit into evidence certain tele- 
graphs and letters which are identified in the depositions of Michael 
Kodish and Henry E. Dodge, to which complainant has filed formal 
objection. It is not necessary to rule on the admissibility of these 
exhibits because the facts shown thereby are also shown by the 
depositions. 

In complainant’s petition for reconsideration, rehearing, and re- 
argument, it is contended that respondent’s wire to complainant of 
June 23, 1941, is “the contract in writing,” and that the testimony 
of respondent’s witnesses, Bridges and Speedy, was not admissible 
to alter the contract in writing. Such wire appears to have been 
intended as a confirmation of the parol joint account agreement that 
was previously concluded with complainant’s agent, Davis. The 
wire is not clear on the subject of air mailing the checks and even if 
considered to be an integration of the contract is subject to inter- 
pretation which may be aided by parol evidence. 

Complainant also argues that complainant’s wire to respondent 
on June 24, quoted above, wherein respondent was informed that 
complainant could not wire funds and requested respondent to sell 
the joint account carloads, if possible, otherwise complainant would 
sell the onions at Chicago, did not authorize the diversion of the car- 
loads. The inference to be drawn from the language of such wire 
is that if respondent undertook to sell the onions they would be 
disposed of at some market other than Chicago, and if respondent 
could not dispose of the onions, complainant would do its best to 
sell them on the Chicago market. There are no facts or circum- 
stances indicating that respondent improperly exercised his judg- 
ment as a party to the joint account agreement in diverting the 
onions for sale. 
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Complainant also contends that there was no agreement requir. 
ing it to forward to respondent the cost of the four carloads. One 
or the other of the parties, or both of them jointly, had to finance the 
undertaking temporarily, pending receipt of the anticipated pro- 
ceeds of sale. Respondent’s version of the agreement is accepted 
as the true one. Moreover, the parties had a common interest in 
disposing of the onions, and complainant’s failure to sell them gave 
the respondent the right to do so. Martin et al y. Meles et al., 179 
Mass. 107, 60 N.E. 397 (1901). Fine Art Pictures Corp. v. Karzin, 
29 S.W. (2d) 170 (Mo. App. 1930). 

It is concluded that respondent’s failure to pay complainant for 
the two carloads that were purchased from complainant, and com- 
plainant’s failure to pay respondent half of the loss that resulted 
from the joint account venture, constituted violations of section 2 
of the act. The joint account of the parties should be adjusted and 
reparation awarded as shown in the following table: 


Agreed joint account of price of the four carloads_-_ $3,375.00 
Plus deficit on car ART 22475 714.89 
Deficit on car ART 15976 527.05 
Deficit on car ART 16617 132.84 


$4,749.78 
Less profit on car ART 16761 
Cash advanced to respondent__------------- poeelgae 1,000.00 
Damage claims paid 


$1,477.07 


Net joint account investment . $3,272.71 
Loss to be borne by each party $1,636.35 


Reparation should be awarded complainant against respondent in 
the amount of $1,839.60 the unpaid price of the two carloads of 
onions sold to respondent, less $1,636.35 (half of the net joint ac- 
count investment), or $203.25. The facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $203.25, with interest thereon at 5 percent 
per annum from August 1, 1941, until paid. 

The facts as set forth herein shall be published. 

Copies of this order shall be served on the parties by registered 
mail or in person, and, except as to the date of payment of repara- 
tion and as to service on the parties, this order shall become effec- 
tive 20 days after its date. 
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(A. D. 919) 


HEGGBLADE MARGULEAS COMPANY v. PETER MArTOoRI’s Sons, INc. PACA Doc. 
No. 4352. Decided April 2, 1945. 


Failure to Pay—Joint Account—Accord and Satisfaction— 
Dismissal of Counterclaim 


Where, under a joint account agreement, complainant purchased from growers 
and shipped to respondent 5 carloads of Quercus brand “outstanding 
pears” who resold them and paid to complainant on an agreed probable 
cost basis for three cars and the actual net receipts on two, it is held: 
(1) the dispute be adjusted on the basis of the actual cost to complainant; 
(2) respondent’s counterclaim based on an alleged loss due to pears in 
last two cars not being of ‘‘outstanding quality” be dismissed because 
Quercus brand pears were furnished; (3) complainant’s acceptance of 
the proceeds of the last two cars was not in full satisfaction of its claim; 
and (4) complainant is entitled to reparation for the balance of one-half 
of the loss remaining unpaid. 

Joint Account Agreement—Partnership 


Where the parties in a joint account agreement contempated that each will 
perform a service and share in the profits and losses equally, such rela- 
tionship is regarded as a partnership. 


Devlin & Devlin & Diepenbrock, of Sacramento, California, for complainant. 
Mr. Henry Silverman, of New York, N. Y., for respondent. Mr. Raymond 
L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
PRELIMINARY STATEMENT 

This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), was commenced by the 
filing of an informal complaint on December 28, 1942. The com- 
plainant, Heggblade Marguleas Company, alleges that it entered 
into a joint account agreement with the respondent, Peter Martori’s 
Sons, Inc., for the purchase, storage, and shipment from storage in 
California, to respondent at New York City, of five carloads of 
pears at an agreed joint account price or cost, f.o.b. California load- 
ing points, plus storage and loading charges; that shipment of the 
five carloads was made to and accepted by respondent in accord- 
ance with such agreement, but respondent has failed to pay com- 
plainant, in full, the agreed joint account cost, less half of the joint 
loss which resulted from the handling of the pears. Complainant 
asks that it be awarded reparation accordingly. 

Respondent answering admits that it entered into a joint account 
agreement with complainant and that five carloads of pears were 
shipped and received, but denies that they were of the grade and 
quality called for. By way of set-off and counterclaim, respondent 
alleges that the joint account agreement required complainant to pur- 
chase Quercus brand, Lake County Bartlett pears of “outstanding” 
quality at the best available price; that complainant fraudulently 
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represented to respondent that it purchased the pears at a price of 
$3.25 per box, f.o.b. California; but in fact paid only the sum of 
$2.9214 per box and that respondent overpaid complainant $35] 
on the first three cars shipped. 

In respondent’s second set-off and counterclaim, it is alleged that 
by the term “outstanding” was meant that the pears would meet the 
requirements of U. S. No. 1 grade; that the pears shipped were not 
of outstanding quality, nor did they grade U. S. No. 1, and were not 
in suitable shipping condition, and by reason thereof two carloads, 
PFE 91849 and PFE 31248, were worth $2,848.51 less than they 
would have been worth if they had been as represented, and would 
have produced a profit of $2,181.60, half of which amount or $1,090.80 
represents lost profits by respondent. 


In respondent’s third separate defense it is alleged that two of the 
five carloads shipped, PFE 91849 and PFE 31248, were not of the 
grade and quality agreed upon and were not in suitable shipping con- 
dition at the time of shipment. By reason thereof, respondent re- 
fused to accept the pears as being in accordance with the joint ac- 
count agreement, and prior to the commencement of this proceeding 
remitted to complainant the net proceeds in full satisfaction and 
discharge of complainant’s claim. Respondent asks for a dismissal 
of the complaint and for an award of reparation against complainant 
on its counterclaims. 

The parties have waived an oral hearing. Evidence has been sub- 
mitted in the form of verified statements of fact as authorized by 
section 6(c) of the act and the rules of practice (7 CFR, Cum. 
Supp., 47.32, 47.37). 

The record shows that the report of investigation was served upon 
the respondent by registered mail on March 20, and on complainant 
on March 23, 1944. 

The parties acknowledge that they entered into a joint account 
agreement involving five carloads of pears. Their dispute concerns 
the terms, specifications, and conditions of the agreement. Reference 
is made in complainant’s opening statement to a telegram that was 
sent to respondent by complainant on August 21, 1942, and to a 
letter written the following day in which complainant described 
Bartlett pears grown in Lake County, California. The Quercus 
brand was described as “outstanding” and in complainant’s opinion, 
nothing finer would be shipped out of Lake County. Complainant 
stated it would be willing to ship five cars of the pears at a probable 
joint cost of $3.25 per crate, f.o.b. loading point, plus storage and 
loading costs. 

The record indicates that on August 25, 1942, respondent’s agent 
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Frank V. Condello, talked to respondent by telephone concerning 
the acquisition, storage, and future shipment of the pears, and on 
the same date complainant wired respondent to the effect that five 
carloads of Quercus brand Bartlett pears had been arranged for at 
$3.25 per box, f.o.b., plus loading and storage costs; that storage of 
the pears at origin point had been provided for, and that shipment 
would await respondent’s advice. Respondent by telegram con- 
firmed the agreement as stated by complainant, and also stated that 
it would leave the matter of shipment to complainant’s judgment. 
There was a further exchange of letters and telegrams between the 
parties during the first part of September 1942, concerning market 
conditions at New York City, storage facilities, and later shipment 
of the five carloads. 

Three carloads were shipped on and between September 16 and 
23. Respondent accepted the pears, paid the agreed joint account 
price, and reported the results of sale made at New York City. 
Respondent suggested that the second and third cars to arrive be 
sold at auction. Complainant requested that, if possible, no sales 
be made at auction. The fifth car was stopped at Chicago and sold 
at auction. Complainant’s drafts, representing the cost of the fourth 
and fifth cars shipped, were not paid by respondent. Instead, re- 


spondent forwarded to complainant the net proceeds. 


Two affidavits are submitted as a part of respondent’s answering 
statement. The affidavit made by Frank V. Condello recites that he 
discussed the proposed joint account agreement with Marguleas and 
by complainant’s description of the pears as “outstanding” he un- 
derstood that they would grade U. S. No. 1; that $3.25 per box, 
f.o.b. shipping point, plus storage and loading costs were referred 
to as the approximate cost of the pears, and that he also understood 
that complainant would purchase the pears “at the best price pos- 
sible” and place them in storage. Condello stated that he was not 
informed that complainant was the agent and representative of the 
grower. The other affidavit is by Louis Bundt, an employee of re- 
spondent at that time, whose duties consisted of buying and selling 
fruit. He stated that he handled the pears in the five cars at New 
York City, and that they were marked U. S. No. 1. 

Complainant filed a reply statement to which is attached an 
affidavit by Joseph Marguleas. He stated therein his recollection of 
what Condello said to him and what he said to Condello in their 
discussion of a joint account agreement for the handling of Quercus 
brand pears, which conversation was followed by complainant’s wire 
to respondent of August 21, 1942, and subsequent wires and letters 





326 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 919 


that have been referred to in complainant’s opening statement. 
Marguleas states the conversation was as follows: 


“Condello: Joe, we want to get started with you in New York. We 
are trying to develop our business and enlarge it, especially on some of 
the items which you handle such as pears, plums and grapes. 

“Marguleas: Well, Frank, we would like to get started with you. 

“Condello: What have you got to sell now that we might be in- 
terested in? . 

“Marguleas: Well, right at the moment we are beginning to sell 
Lake County pears and it looks to me like that is a good item for New 
York. 

“Condello: What are you selling them at? 

“Marguleas: Right now our ideas are $3.25 f.o.b. plus storage if and 
as stored. 1 

“Condello: Well, that is something along the line we want—what , 
could you give us? 

“Marguleas: We have the selling of two different accounts in Lake Stre 
County. One is Quercus Ranch and they use the Quercus Brand, and the 2, 
other is Annette and a number of affiliated growers, and they pack under 
the Lake County Diamond. In some ways, I think, maybe the Quercus 
Brand would suit you better as that is better known in New York. 

“Condello: This is kind of a new venture with us and I don’t know 3. 
just how our people would feel about it and how many cars they might teres 
want to try. In order to get started with you joint, say, five cars with 
aa acqu 

“Marguleas: Yes, we would be willing to joint you five cars and Bar 
would do it at $3.25, or whatever proves to be our lowest selling price. ship 
That is, if we sell for any less than $3.25 we will give you the benefit of City 
the lower selling price. However, Frank, there are some points we would 4, 
have to have thoroughly understood and that is, as you know, we handle the 
these goods for the account of the grower and we must follow his in- 
structions, so if you took Quercus Brand pears you would have to sell ; 
them private sale and, under no circumstances, sell them at auction. forn 
Mrs, Gopcevic, who owns these pears, has instructed us on any sales we 5. 
make in the City of New York that we must have it thoroughly under- fron 
stood that the cars cannot be sold at auction. 

“Condello: Well, as far as I can say, that is perfectly all right with 
us because we are trying to develop some business private sale on just 
these items. ae 

“Marguleas: Okey then, we will go on the deal on that basis. PE 

“Condello: Well, I want you to wire New York for their confirma- PF 
tion because I want it to come from them as well as me. PF 

“Marguleas: All right then, I will wire them.” PF 


PF 


the | 


ton 
to 
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Both parties refer to and rely upon the report of investigation. 
The record shows that on August 25, 1942, complainant wired re- 6. 
spondent, in part: Yor 


“REFERENCE BARTLETTS GLAD ADVISE WAS ABLE ARRANGE | eith 
FIVE CARS QUERCUS BRAND LAKE COUNTY BARTLETTS 3.25 FOB | net | 
PLUS STORAGE AND LOADING JOINT. WE WILL ARRANGE TO | 1759 
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STORE THE BARTLETTS AT THIS END AND WILL NOT SHIP 
THEM UNTIL YOU ADVISE. OUR OPINION WILL BE LEAST TWO 
THREE WEEKS BEFORE SHOULD CONSIDER COMING OUT STOR- 
AGE WITH THESE PEARS. AS ADVISED LETTER IN ACCORD- 
ANCE WITH ARRANGEMENT GROWERS WANT BE SURE DON’T 
SELL ANY OF THESE AUCTION.” 

Respondent answered by wire the following day, in part, as fol- 
lows: 

“CONFIRMING . . 5 CARS QUERCUS BARTLETTS 3.25 FOB PLUS 
STORAGE JOINT STOP WE LEAVING UP TO YOUR JUDGMENT 
WHEN TAKE PEARS OUT OF STORAGE HOWEVER WE WILL 
WATCH THIS END AND KEEP YOU CLOSELY POSTED...” 

FINDINGS OF FACT 

1. Complainant is a corporation organized under the laws of 
the State of California, whose post office address is 405 Montgomery 
Street, San Francisco, California. 

2. Respondent is a corporation whose address is 338 Washing- 
ton Street, New York, New York. During all of the times referred 
to in the complaint, respondent was licensed under the act. 

3. On or about August 25, 1942, complainant and: respondent en- 
tered into a joint account agreement whereby complainant was to 
acquire five carloads of Quercus brand, Lake County, Califronia, 
Bartlett pears, and store them temporarily at the place from which 
shipment was to be made later to respondent for sale at New York 
City. 

4. Complainant represented to respondent that the joint cost of 
the pears was $3.25 per box, f.o.b. California. Complainant stored 
four carloads at Santa Rosa, and one car at San Francisco, Cali- 
fornia. 

5. Complainant purchased five carloads (720 boxes each) of pears 
from the grower thereof at the actual price of $2.92%4 per box, and 
shipped them to respondent at New York City in the cars and at the 
times stated in the following table: 


Car Number Date Stored Date Shipped Place of Storage 
PFE 17523 8/27/42 9/16/42 Santa Rosa, Cal. 
PFE 92046 9/6/42 9/19/42 Santa Rosa, Cal. 
PFE 91849 9/10/42 10/8/42 San Francisco, Cal. 
PFE 31248 9/14/42 10/15/42 Santa Rosa, Cal. 
PFE 70406 9/17/42 9/23/42 Santa Rosa, Cal. 


6. Cars PFE 92046, PFE 17523, and PFE 70406 arrived at New 
York City, and were accepted by respondent, and the pears were sold 
either at private sale or on the auction market. Respondent reported 
net deficits on the three cars as follows: PFE 92046, $197.63; PFE 
17528, $102.45; and PFE 70406, $285.04. Respondent paid com- 
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plainant for the three carloads on the basis of $3.25 per box, plus 
storage and loading costs. 

7. Car PFE 91849 arrived at New York City on or about Octo- 
ber 21, 1942. The pears were fairly well sized and well formed; an 
average of approximately 27 percent were full ripe and slightly soft; 
an average of 34 percent were ripe and firm and were a full yellow 
color; an average of about 11 to 12 percent were in poor condition 
due to internal breakdown; from 4 to 5 percent were affected by 
decay. Complainant had billed respondent for the carload at $3.25 
per box or 720 boxes, plus storage costs of $72 and loading costs of 
$25.20, or a total of $2,437.20. Respondent sold the load through 
the New York Fruit Auction Corporation for proceeds of $1,560.54. 
After deducting $672.53 for freight, and $2.00 for inspection, the 
net proceeds were $886.01. 

8. Complainant billed respondent for car PFE 31248 on the 
basis of $3.25 per box, plus storage costs of $108 and loading costs 
of $25.20, or a total of $2,473.20. Respondent stopped the car at 
Chicago on or about October 26, 1942. T':c pears at that time were 
firm ripe to firm full ripe, occasional to 5 percent over-ripe; mostly 
6 to 8 percent showed watery breakdown; about 5 percent were mis- 
shapen; average less than 1 percent were affected by decay. Re- 
spondent sold the pears through the Fruit Auction Sales Corpora- 
tion at Chicago for net proceeds of $1,544.70. 

9. Complainant accepted the net proceeds of cars PFE 31248 and 
PFE 91849, but notified respondent that “this settlement is entirely 
unacceptable.” 

10. The true joint account cost was as follows: 

Actual True Joint 
Cost at Account 
Car $2.925 Precooling Storage Loading Cost 
per Box 
PFE 17523 $ 2,106 $ 57.60 $ 25.20 $ 2,188.80 
PFE 92046 2,106 57.60 25.20 2,188.80 
PFE 70406 2,106 $ 72.00 25.20 2,203.20 
PFE 91849 2,106 72.00 25.20 2,203.20 
PFP 31248 2,106 108.00 25.20 2,239.20 





$10,530 $115.20 $252.00 $126.00 $11,023.20 


11. The additional expenses were: 

Car Demurrage Freight Cartage Inspection Total 
PFE 17523 $ 627.55 $50.40 $2.00 $ 679.95 
PFE 92046 $4.40 6.30.48 8.61 2.00 645.49 
PFE 70406 630.48 2.00 632.48 
PFE 91849 672.53 2.00 674.53 
PFE 31248 For this car the net proceeds were used in the computation 


$4.40 $2,561.04 $59.01 $8.00 $2,632.45 
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12. The proceeds of the sales of the five cars and the amounts paid 
complainant by respondent were: 


Proceeds Amounts Paid 
Car of by 
Sales Respondent 
PFE 17523 $ 3,000.30 $2,422.80 
PFE 92046 2,870.66 2,422.80 
PFE 70406 2,784.64 2,437.20 
PFE 91849 1,560.54 886.01 
PFE 31248 1,544.70 1,544.70 


$11,760.84 $9,713.51 


13. The balance due complainant by respondent is $362.29. 

14. An informal complaint was made by complainant to the De- 
partment on December 28, 1942, which date was within nine months 
after the cause of action accrued. The formal complaint was filed 
on December 27, 1943. in 

“CONCLUSIONS 

The principal question presented is to determine what the joint 
agreement of the parties covered. The contract appears to be em- 
braced in an exchange of wires and letters, or was partly oral and 
partly written, or the wires and letters were, in effect, confirmations 
of an oral agreement. Complainant stated in its letter to respondent 
on August 22, 1942, that the Quercus brand of Bartlett pears were 
“outstanding,” and that complainant believed nothing “finer” would 
be shipped out of Lake County; that complainant was willing to 
‘joint” five carloads at a probable cost to the parties of $3.25 per 
box, f.o.b. loading point, plus loading and storage costs. The pur- 
pose of storage was, in part, to precool and hold the pears prior to 
shipment. Such letter was followed by an exchange of wires on 
August 25 and 26, which are quoted above. Complainant’s reference 
to the agreed joint account investment of $3.25 per box seems to 
have been made purposely indefinite. Complainant stated in its let- 
ter of August 22 that “it looks now like the very best possible they 
could be jointed at would be $3.25 .. .” and in complainant’s wire 
of August 25, respondent was informed that complainant “was able 
to arrange” for the five carloads at $3.25 f.o.b. plus storage and 
loading “joint.” 

In the usual joint account agreement it is contemplated that each 
party will perform a service. The same purpose is indicated here. 
Complainant was to acquire the pears and respondent was to sell 
them. Their relationship was in the nature of a partnership. ZH. 
Rothstein & Son v. C. R. Beauchamp, PACA Docket No. 2158, 
S. 1419. The parties obviously intended to share profits and losses 
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equally. It seems clear that respondent was warranted in believing 
that $3.25 per box represented the cost of the pears, rather than 
their cost, plus a commission for services rendered by complainant to 
the grower. Each of the parties was entitled to full disclosure from 
the other of all material facts concerning the subject of their agree- 
ment. In order to justify the $3.25 figure as the agreed investment 
in the joint account property, complainant should have informed 
respondent of the actual cost. 

It is further concluded that the dispute of the parties should be 
adjusted on the basis of an overpayment by respondent of 32% cents 
per box on 2,160 boxes contained in cars PFE 17523, PFE 72046, 
and PFE 70406, or an overpayment of $702. In view of what is 
said above and of the fact that complainant seeks reparation for the 
breach by the respondent of the contract involving the entire five 
carloads, it is unnecessary to pass upon the first counterclaim as such. 

Respondent’s second counterclaim is based on an alleged loss of 
profits on the fourth and fifth cars shipped, due to the alleged breach 
of complainant’s warranty that the pears were of “outstanding” 
quality and also because they were not in suitable shipping condi- 
tion. Respondent argues that by complainant’s use of the word 
“outstanding,” complainant, in effect, warranted that the pears were 
at least equal to grade U. S. No. 1. Complainant, on the other hand, 
states that in describing the pears as “outstanding” it had reference 
to Quercus brand of Lake County Bartlett pears generally. Ap- 
parently, the quoted conversation which Joseph Marguleas says he 
had with Condello was prior to his letter of August 22. In his wire 
of August 21, he refers to a conversation that he had just had with 
Condello. Complainant’s letter of August 22 refers to Quercus 
brand Lake County Bartlett pears and the confirming wires of August 
25 and 26 also refer to that brand. It is concluded that the joint ac- 
count agreement called for the acquisition, storage, and shipment 
of that brand of pears. 

The evidence shows that car PFE 31248 which was stopped and 
sold at Chicago, and car PFE 91849 which was sold at auction at 
New York City, were the brand of pears called for in the joint ac- 
count agreement. But respondent claims that these carloads were 
not in suitable shipping condition. The evidence shows that there 
was less than 1 percent decay in the carload that was stopped and 
sold at Chicago. The pears in car PFE 91849 were affected by decay 
averaging from 4 to 5 percent on October 21, which was 13 days 
after shipment from loading point. The pears had also been in 
storage 28 or 29 days prior to loading. However, it is concluded 
that it is unnecessary to determine whether the pears were in suitable 
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shipping condition. Complainant was not the seller, and respondent 
was not the buyer of the pears. The definition of “f.o.b.” and suit- 
able shipping condition (7 CFR, Cum. Supp., 46.24 (i), (j), and 
(k)), are intended to apply to contracts of sale and of purchase. 
Since the joint account contract, in question, concerns Quercus brand 
and that brand was furnished, it is concluded that respondent’s second 
counterclaim should be dismissed. The question whether the coun- 
terclaims were filed within the time required is not decided. 

Respondent’s third separate defense is that complainant accepted 
the net proceeds for cars PFE 91849 and PFE 31248, and that such 
acceptance constituted full satisfaction and a discharge of complain- 
ant’s claim. It is concluded, however, that complainant’s acceptance 
of the proceeds did not have that result. Having already concluded 
that the joint account agreement concerned Quercus brand pears and 
that Quercus brand was secured, stored temporarily, loaded, and 
shipped, complainant is entitled to an accounting on the basis of 
the actual cost ($2.92% per box), for the pears. The final adjustment 
of the claims of the parties should be as follows: 


True joint account cost of the 5 carloads, including pre- 

cooling, storage, and loading $11,023.20 
Plus additional expenses of 2,632.45 
Total joint account investment 13,655.65 
Proceeds of sales of the 6 carlosdes......csc- ssc enecccu 11,760.84 


Total loss sustained 1,894.81 
Half of total loss payable by each party 


Us MRNA ii aii reins mes ars incl hc en lg ce $11,023.20 
Less half of total loss 


Net amount due complainant 10,075.80 
Paid by respondent 9,713.51 


Final amount due complainant from respondent 362.29 


Respondent’s failure to pay complainant such amount was, and is, 
in violation of section 2 of the act. Reparation. with interest, should 
be awarded complainant. Respondent’s second counterclaim should 
be dismissed. The facts should be published. 


*» 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $362.29, with interest thereon at 
5 percent per annum from October 25, 1942, until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Respondent’s second counterclaim is dismissed. 





332 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 920 


Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 


(A. D. 920) 
PACA Doc. No. 4364.* Decided April 6, 1945. 


Dismissal—Failure to Prove Existence of Agency—Lack of Jurisdiction 


Where complainant alleged a sale of tomatoes to respondent through the lat- 
ter’s agent, but at the hearing testified that he made a loan of money to 
the alleged agent with which he purchased the tomatoes, it is held that 
since the evidence failed to establish the existence of the agency, and 
since the act does not confer jurisdiction to award reparation for either 
nonpayment of a loan, or for nonpayment of freight to a carrier, the 
complaint should be dismissed. 


Complainant, pro se. Mr. Lewis Davis, of Indianapolis, Indiana, for respond- 
ent. Mr. W. H. Tandy, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
PRELIMINARY STATEMENT 

In this proceeding commenced by a formal complaint filed on 
December 27, 1943, under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), complainant, * * * doing 
business as * * * alleges that the respondent, * * * purchased a 
truck-load of tomatoes from complainant at an agreed price, plus the 
cost of containers, lids, and drayage; that the tomatoes were shipped 
from * * * to * * * where respondent rejected the load, resulting 
in a loss to complainant on resale of the shipment, for which repara- 
tion is sought. 

Respondent filed an answer denying the purchase and denying that 
* * * with whom complainant dealt, was either a member of re- 
spondent partnership or an employee or agent of respondent. Re- 
spondent also filed a motion to dismiss the complaint, and a motion 
to strike parts thereof. The motion to dismiss was made on the 
ground that the sale was in excess of $500, and that no note or 
memorandum in writing of the transaction was signed by respondent, 
or its authorized agent, nor was part payment made, nor did re- 
spondent accept and receive the tomatoes. Respondent was informed 
that a ruling on the motions to strike, and dismiss would be reserved 
for consideration in connection with the final decision. 

A formal hearing was held at * * * on September 20, 1944. Com- 
plainant appeared in person and testified to the effect that he was 
under the impression * * * was the agent of respondent, which im- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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pression he received as a result of a telephone conversation by * * * 
while in complainant’s office in * * * with * * * of respondent part- 
nership, at * * * concerning the purchase of a truck load of tomatoes; 
that complainant understood respondent had agreed to purchase the 
tomatoes, and that complainant advanced * * * the money to buy the 
tomatoes in * * * and caused them to be transported to respondent 
at Indianapolis. 
FINDINGS OF FACT 

1. * * * is a trade name under which * * * an individual, was 
engaged in business at * * * at the time the transaction hereinafter 
described took place. 

2. Respondent is a partnership, composed of * * * doing business 
under the name * * *. During all of the times referred to in the 
complaint, such partnership was engaged in the business of buying 
and selling perishable agricultural commodities at * * * and was 
licensed under the act. 

3. On or about July 16, 1943, * * * went into the office of com- 
plainant in * * * and there talked by long distance to respondent at 
* * * and thereafter informed complainant that respondent had 
asked him (* * *) to purchase and ship a truck load of tomatoes to 
respondent at * * *. Complainant then advanced * * * the money 
to purchase the tomatoes and was told by * * * that he would get 
his money back from the respondent at * * *, 

4, * * * is not a member of respondent partnership. 

5. The tomatoes were purchased in * * * and were shipped in 
complainant’s truck from * * * to * * * where they were tendered 
to respondent on arrival at * * *. 

6. Respondent refused to accept the shipment claiming that * * * 
had no authority to act for respondent, and that respondent did not 
purchase the tomatoes. 

7. The complaint was filed on December 27, 1943, which was 
within nine months after July 16, 1943, when the alleged cause 
of action accrued. 

CONCLUSIONS 

Complainant testified that he advanced the money to * * * to buy 
the tomatoes at * * * and was hired to transport them by truck to 
respondent at * * *. 

The Perishable Agricultural Commodities Act, 1930, as amended, 
does not confer jurisdiction to award reparation for either non- 
payment of a loan as such or nonpayment of freight to a carrier. 
And since the evidence fails to establish a sale of the tomatoes by 
complainant to respondent, as alleged in the complaint, it is con- 
cluded that the complaint should be dismissed. 
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In view of this conclusion, it is not necessary to pass upon the 
grounds of the respondent’s motion to dismiss and to strike. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 921) 


WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE COMPANY. PACA Doc. No, 
4385. Decided April 6, 1945. 


Agreed Price Reduction as Creating New Contract of Sale—Unlawful 
Rejection of Shipment—Damages 


Where respondent, acting through a broker, purchased a car of grapes while it 
was on track at quoted price and warranted by complainant as U. §. 
No. 1 grapes, and on its arrival at place of destination respondent com- 
plained of the condition of the shipment and asked for a reduction of the 
price which complainant granted, but because on. the following day a 
Federal inspection disclosed that from % to % of the berries were decayed 
and nested, and failed to grade U. S. No. 1, the respondent rejected the 
shipment, it is held: (1) a new contract resulted from respondent's 
request for and complainant’s granting of an allowance; (2) respondent’s 
subsequent rejection of the commodity was without reasonable cause; 
(3) complainant is entitled to reparation in the amount of the reduced 
sale price, less brokerage and the net proceeds realized on resale by com- 
plainant. 


Western Fruit Growers, Inc., of Los Angeles, California, pro se. Mr. James P. 
Costello, of Hazleton, Pennsylvania, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
PRELIMINARY STATEMENT 

On June 12, 1944, the complainant, Western Fruit Growers, Inc, 
filed a formal complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), against the re- 
spondent, Beilman Produce Company, Inc., to recover damages that 
resulted from the alleged unlawful rejection by respondent of a car- 
load of grapes. 

Respondent answering alleges that it ordered a carload of Cali- 
fornia U. S. No. 1 Juice Zinfandel grapes from complainant at a 
price f.o.b. California loading point for shipment to Hazleton, 
Pennsylvania, but denies that the grapes were of the kind, grade, 
and quality called for in the contract, and denies that its rejection 
was a violation of the act. 

The report of investigation was served on the parties by registered 
mail on July 11, 1944. 

Both parties waived a formal hearing, and evidence was submitted 
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in accordance with the shortening procedure (7 CFR, Cum. Supp., 
47.37). 

The record discloses that while the grapes were on track at Chi- 
cago, after having been shipped from point of origin in California, 
complainant quoted a price per ton to a Scranton, Pennsylvania, 
broker who thereafter sold the load to respondent at the quoted 
price, plus a precooling charge. Complainant confirmed the sale and 
the broker issued a standard confirmation of sale wherein the com- 
modity was described as “One (1) carload California U. S. No. 1 
Juice Zinfandels Grapes 1,250 lidded lugs Belcanto brand $135.00 
ton FOB Calif. plus $20.00 precooling.” The car was forwarded 
from Chicago to Hazleton, and upon arrival at that point the broker 
wired complainant that the grapes were decayed and moldy and the 
shipment would not be accepted unless an allowance of $10 per ton 
was made in the price. Complainant at first refused to reduce the 
price but later granted the request. The broker answered com- 
plainant’s wire granting the reduction and stated it was satisfactory. 
The following day respondent wired complainant as to the condition 
found on reinspection of the grapes and stated that it was unable 
to use them at any price. A further exchange of wires failed to 
effect an accepfance and complainant resold the shipment. Com- 


plainant asks that reparation be awarded it in the amount of the 
difference between the sale price of the grapes and the net sum 
realized on resale thereof. 


FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is 2185 
East 7th Street, Los Angeles, California. 

2. Respondent is a corporation whose post office address is 
Hazleton, Pennsylvania. During the period covered by the com- 
plaint, respondent was licensed under the act. 

3. On September 9, 1943, complainant shipped a carload of 
Juice Zinfandel grapes, consisting of 1,250 lidded lugs, from Cali- 
fornia to itself at Chicago, Illinois, in car MDT 146512. The grapes 
were on track at Chicago on September 21, 1943, at which time 
complainant quoted to the Shampanier Brokerage Co., at Scranton, 
Pennsylvania, a price of $135 a ton, f.o.b. Lodi, California, plus a 
precooling charge of $20, making the total price $2,233.66. Re- 
spondent, acting through the broker, purchased the shipment at the 
price quoted. Complainant warranted the grapes as U. S. grade 
No. 1 and drew a draft upon respondent for the price, plus the cost 
of precooling. 

4. The car was forwarded from Chicago, Illinois, to respondent 
at Hazleton, Pennsylvania, where it arrived on September 27, 1943. 
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The broker wired complainant that respondent reported the grapes 
as of heavily reddish color, and moldy, and that respondent would 
not accept the shipment unless an allowance of $10 per ton was made 
in the price and the draft reduced accordingly. Complanaint refused 
to make an allowance but respondent afterwards in a telephone con- 
versation again authorized the broker to obtain an allowance. On 
September 28, 1948, complainant wired the broker of its allowance 
of a reduction of $10 per ton in the price, and on the same day the 
broker answered complainant by wire that the reduction was satis- 
factory. Complainant then wired the broker on September 28 that 
the draft was being reduced and the Citizens National Trust and 
Savings Bank at Los Angeles, California, also wired the Markle 
Banking and Trust Company at Hazleton, Pennsylvania, to accept 
$2,069.69 in full payment of the draft. 

5. On September 29, 1943, respondent wired complainant of the 
condition of the grapes found on Federal reinspection thereof and 
that it could not use the shipment at any price. At that time the 
berries were mostly fairly firm to firm, some soft; no raisining. They 
were generally well attached to cap stems; and stems were green 
and pliable but moldy. Some berries were crushed and some of the 
lugs were leaking. Practically all of the bunches examined were 
affected by decay ranging from a few berries in a bunch to an en- 
tire bunch, mostly % to % of the berries were decayed and nested. 
The decay was chiefly Gray Mold Rot. The grapes then failed to 
grade U. S. No. 1 only on account of decay. 

6. Complainant forwarded the carload from Hazleton to Phila- 
delphia, Pennsylvania, where the grapes were sold through the John 
C. Moritz Company at $1.45 per lug, for a gross price of $1,812.50. 
After payment of freight, icing and other charges, including cost of 
inspection, aggregating $738.02, complainant realized net proceeds 
of $1,074.48. 

7. The formal complaint was filed on June 12, 1944, and within 
nine months after the cause of action accrued. 


CONCLUSIONS 

The evidence shows that the carload of grapes arrived at Hazleton 
and was inspected by respondent on September 27. Acting through 
the broker, respondent asked for a reduction in the price, which 
complainant at first refused to give but on the following day granted. 
The broker answered complainant on September 28 that the reduc- 
tion of $10.00 per ton was satisfactory to respondent and the draft 
was reduced accordingly. A letter from the broker to respondent 
dated September 28 indicates that respondent by telephone again on 
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that day authorized the broker to accept an allowance of $10.00 per 
ton. On the following day, September 29, respondent had the ship- 
ment inspected by a Federal inspector and, on the basis of the con- 
dition of the grapes as disclosed by such Federal inspection, notified 
the complainant of its refusal to accept. Was such rejection with- 
out reasonable cause and unlawful, or was it justified? 

It has been held that where a buyer asks for a reduction in the 
price of a commodity which the seller grants, a new contract of 
sale and purchase results. In Shackelford-Brown Co. v. Rodstein 
Produce Company, PACA Docket No. 1681, S. 1052, facts which 
were very similar to the facts involved in the instant proceeding 
were considered and it was held that the buyer’s rejection of a ship- 
ment of watermelons, after asking for a reduction in the original 
price which the seller granted, was without reasonable cause. Com- 
plainant was awarded damages in the amount of the difference be- 
tween the original contract price as reduced by the new contract, 
and the amount realized by the seller on resale of the rejected ship- 
ment. Also see 7riway Brokerage Co., Ltd. v. James A. Sugar d/b/a 
the Central Ohio Fruit Co. et al., PACA Docket No. 2212, S. 1609; 
Florida East Coast Growers Assn. Inc. v. Garrett-Holmes & Co., 
PACA Docket No. 1745, S. 1106; 17. B. Ray v. Purse Bros., PACA 
Docket No. 109, S. 286; and Baker Produce Corporation v. Vernon 
Shultz, PACA Docket No. 54, S. 64. 

It is concluded that respondent’s rejection of the grapes at the re- 
duced price was without reasonable cause and violated section 2 of 
the act; that complainant properly resold the grapes to minimize 
loss and should be awarded reparation against respondent in the 
amount of the reduced sale price, less brokerage and the net pro- 
ceeds realized on resale by complainant, or $970.21, with interest. 
The facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent 
shall pay to complainant, as reparation, $970.21, with interest thereon 
at 5 percent per annum from September 29, 1943, until paid. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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(A. D. 922) 
C. R. SPENCER v. JOSEPH MANDELL. PACA Doc. No. 4391. Decided April 7, 1945. 


Failure to Pay Balance of Purchase Price—Buyer’s Inspection and Acceptance 
of Commodity Requires Payment of Purchase Price—Unlicensed 
Dealer Subject to Act 


Where respondent, an unlicensed dealer but subject to the act, purchased from 
complainant a load of watermelons and accepted them after he had made 
an examination of the melons, the complainant is awarded reparation 
for the balance of the purchase price. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Gralla ¢ Gralla, 
of Los Angeles, California, for respondent. Mr. John M. Gault, Examiner. 
* Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 
PRELIMINARY STATEMENT 

On October 4, 1948, the complainant, C. R. Spencer of Phoenix, 
Arizona, filed a formal complaint under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), to recover from the 
respondent, Joseph Mandell of Los Angeles, California, the unpaid 
part of the price of watermelons purchased by the respondent from 
complainant. Complainant alleges that on or about July 5 and July 
6, 1948, under verbal contract, he sold three truckload lots of water- 
melons to the respondent at agreed prices per cwt., f.o.b. Phoenix, 
Arizona, the final destination being Los Angeles, California; that it 
was agreed the watermelons furnished by complainant were to be 
inspected and accepted by respondent at the time of loading and 
that he did inspect and accept the watermelons at Phoenix, Arizona, 
as being the kind, quality, and grade of watermelons agreed upon; 
that the watermelons were loaded into trucks designated by the re- 
spondent for transportation to Los Angeles, California; that upon 
the inspection and acceptance of the watermelons described as Lots 
Nos. 1, 2, and 3, respondent gave complainant his check for $850.25 
in payment of Lot No. 1, and on the following day, July 6, paid com- 
plainant by check the sum of $1,765.10 for Lots Nos. 2 and 3; that 
the check covering Lots Nos. 2 and 3 was thereafter dishonored by 
the bank by reason of respondent stopping payment. On July 15, 
1943, respondent forwarded to complainant $220.05 with a letter 
stating that such check, together with the check for $850.25 covered 
payment for Lot No. 2, and that respondent refused to pay the bal- 
ance due complainant in the amount of $1,545.05, together with 
protest fees of $2.50 paid on account of the dishonored check. 

The respondent answering admits that he purchased the water- 
melons from complainant at Phoenix, Arizona, in the lots, upon the 
dates, in the amounts, and for the prices as alleged in the complaint, 
and admits that the watermelons were loaded into trucks designated 
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by himself, and thereafter transported to Los Angeles, California. 
He admits giving a check on July 5, 1943, for $850.25 for Lot No. 1, 
and also giving his check for $1,765.10 on July 6, 1943, for Lots 
Nos. 2 and 3, admits that he stopped payment of the latter check, 
and thereafter forwarded complainant $220.05, alleging that this 
check together with his previous check for $850.25 covered payment 
for Lot No. 2. 

Respondent denies that his action in stopping payment on the 
check was in violation of section 2 of the act, and denies that he 
owes complainant $1,547.55, or any other sum. As separate de- 
fenses, respondent alleges that the complaint does not state facts 
sufficient to constitute a cause of action; denies that the Secretary 
of Agriculture has jurisdiction of the subject matter or persons in- 
volved; alleges that complainant represented that the watermelons 
were No. 1 and marketable as such, and that he relied upon such 
representations; and that the watermelons were not No. 1, nor were 
they marketable. Respondent also alleges that the complainant, as 
well as the growers of the watermelons, knew that they were sun- 
burned and not marketable; that he would not have purchased them 
had he known that they were not No. 1 watermelons and marketable ; 
that upon learning that the watermelons were sunburned and un- 
marketable, he immediately notified complainant of their condition; 
that complainant agreed that respondent could sell the watermelons 
for whatever price was obtainable and the complainant would not 
hold respondent liable for any difference between the resale price 
and price paid for the watermelons at Phoenix; that the water- 
melons were sold for $614, and the total expenses incurred amounted 
to $683. 

The report of investigation was served on complainant by reg- 
istered mail on July 17, 1944. A copy was mailed to respondent on 
July 13, 1944. 

A formal hearing was held at Los Angeles, California, on Decem- 
ber 2, 1944. Both parties were present and represented by counsel. 


FINDINGS OF FACT . 
1. Complainant is an individual engaged in the produce business 
at Phoenix, Arizona, as a jobber. 


2. Respondent is an individual engaged in business at Los Angeles, 
California, as a dealer, commission merchant, and/or broker, al- 
though at the time of the purchase of the watermelons, mentioned 
herein, respondent was not licensed under the act, but was subject 
to license. 

3. On July 3, 1948, respondent went to Phoenix, Arizona, from 
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Los Angeles, California, to purchase watermelons, accompanied by 
an employee, Dave Brown. 

4. On July 5, 1943, respondent purchased from complainant at 
Phoenix, Arizona, for shipment to Los Angeles, California, one 
truck and trailerload of watermelons weighing 30,919 pounds, at 
an agreed price of $55 per ton, or a total of $850.25, f.o.b. Phoenix, 
Arizona. At the time-of purchase, he gave complainant his check 
in the sum of $850.25. Respondent was personally present when 
purchase was made and inspected the watermelons on arrival in 
farm trucks at the loading yard, and while they were being loaded 
‘for shipment on a truck and trailer for which respondent had ar- 
ranged. Dave Brown, employee of respondent, accompanied this 
load to Los Angeles, California. 

5. On July 6, 1943, respondent purchased from complainant at 
Phoenix, Arizona, for shipment to Los Angeles, California, two ad- 
ditional truckloads of watermelons, one truckload weighing 38,920 
pounds, at an agreed price of $55 per ton, f.o.b. Phoenix, Arizona. 
They were purchased after respondent had looked at the watermelons 
in the grower’s field. The other truckload, weighing 34,740 pounds, 
was purchased at an agreed price of $40 per ton, f.o.b. Phoenix, 
Arizona, inasmuch as the watermelons appeared sunburned and were 
smaller than the average. Respondent gave complainant his check 
in the sum of $1,765.10 immediately after the two truckloads of 
watermelons had been examined by him while being loaded on the 
trucks for shipment to Los Angeles, California. Arrangements for 
using the trucks to transport these watermelons to Los Angeles were 
made by respondent. 

6. The watermelons purchased on July 5, 1943, and the water- 
melons purchased on July 6, 1943, were transported in trucks from 
Phoenix, Arizona, to Los Angeles, California. 

7. The check for $850.25 for the first load was paid. Respondent 
stopped payment on his check for $1,765.10. Complainant paid $2.50 
protest fees on the check for $1,765.10, payment of which was 
stopped. 

8. An informal complaint was filed against respondent on July 
10, 1943, and within nine months after accrual of the cause of action. 


CONCLUSIONS 
The evidence shows that respondent was a dealer, as defined under 
the act, at the time of his purchase of the watermelons. Although 
respondent was not then licensed, nevertheless he was subject to 
the provisions of the act. The War Food Administrator has juris- 
diction of the subject matter and of the persons involved. 
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Respondent objected to the admission of two depositions offered 
by complainant upon the ground that the “questions and answers 
are leading and suggestive.” Due notice was given respondent of 
the taking of the depositions at which time he could have appeared 
and stated his objections. It is concluded that the depositions were 
properly admitted in evidence. 

The Federal-State Market News Service reports at Los Angeles 
for July 2, 3, 6, 7, 8, 9, 10, 12, 13, and 14, 1943, were offered in 
evidence by complainant and were properly admitted over respond- 
ent’s objections that the reports do not contain information as to 
Arizona market prices. It is concluded that the reports are some 
evidence of market prices and disclose that the price of Arizona 
watermelons declined toward the middle of that month from the 
price at the first part of July. 

Since respondent purchased the watermelons and accepted them 
after a full opportunity had been afforded him to inspect and ex- 
amine them, and after he had made an examination of them, he 
must pay complainant the price. Gainsville Potato Growers Co- 
operative Association, Inc. v. William Evzovetch, 1 A.D. 182; Miles- 
Conley Company, Ine. vy. A. Troiano, Inc., 3 A.D. 34. Complainant 
did not guarantee that the melons were No. 1 and marketable as 
such. Respondent’s failure to pay for the watermelons in full con- 
stitutes a violation of section 2 of the act. The payment by re- 
spondent of $220.05 on July 15 was a payment on account. Since 
respondent paid $1,070.30 on f.o.b. prices totaling $2,615.35, there 
is due the complainant a balance of $1,547.55, including the protest 
fee. Reparation should be awarded complainant, with interest, and 
the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,547.55 with interest thereon at 
5 percent per annum from July 6, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 
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(A. D. 923) 


SIMON PRODUCE COMPANY v. GEORGE E, HOLLAND, Inc. PACA Doc. No. 4453, 
Decided April 9, 1945. 


Failure to Pay—Failure to Account—Damages in Absence of 
Evidence for Computation 


Where complainant sold one shipment of beans and consigned another to re- 
spondent, who accepted both but failed to pay for the beans sold and 
failed to account and pay over the proceeds for those consigned, and there 
was no evidence of the amount of the net proceeds, it is held that repara- 
tion should be awarded complainant for the purchase price of the beans 
sold only, no basis for figuring damages being shown for the breach of 
the consignment contract. 


Simon Produce Company, of Delray Beach, Florida, pro se. George E. How- 
land, Inc., of Buffalo, New York, pro se. Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
astrator. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) , instituted by a com- 
plaint filed on June 23, 1944, by Simon Produce Company against 
George E. Howland, Inc. Complainant alleges that on November 
27, 1943, it sold to respondent 50 hampers of Fancy Valentine beans 


for $222 f.o.b., and that respondent accepted the shipment but failed 
to pay the purchase price. It is further alleged that on November 
30, 1943, complainant consigned to respondent 50 hampers of Fancy 
Valentine beans which the latter accepted and sold but failed to 
render an account sales or pay the net proceeds received. Reparation 
is sought for the purchase price of the first shipment and the net 
proceeds from the consigned shipment. 

The report of investigation shows that a number of letters were 
sent to respondent and its officers for purposes of ascertaining the 
disposition of the beans shipped on a consignment basis, and the 
amount of the net proceeds. Information was received that re- 
spondent had discontinued business and George E. Howland, presi- 
dent, and Alfred G. Oldenburg, secretary and treasurer, were no 
longer in the fruit and produce business. Mr, Oldenburg, who was 
stated to have the records of the corporation, could not be located. 
It was impossible, therefore, to determine the net proceeds of the 
consignment. 

A copy of the report of investigation was served upon complainant 
on January 24, 1945. Copies of the complaint and report of in- 
vestigation were served upon respondent on the same date, but no 
answer has been filed. In accordance with the applicable rules of 
practice, section 47.8 (10 F.R. 2209 et seq.), oral hearing is waived 
and the facts alleged in the complaint are deemed to be admitted. 
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FINDINGS OF FACT 

1. Complainant is an individual, A. A. Simon, doing business as 
Simon Produce Company, whose address is Box 35, Delray Beach, 
Florida. 

2. At the time of the transactions, respondent was a corporation 
whose address was 144 Niagara Frontier Food Terminal, Buffalo, 
New York. Its license terminated on September 10, 1944, and has 
not been renewed. 

3. On November 27, 1943, complainant sold to respondent 50 
hampers of Fancy Valentine beans for the sum of $222 f.o.b. Ship- 
ment of the beans was made from Pompano, Florida, to respondent 
at Buffalo. Respondent accepted the shipment but failed to pay 
the purchase price. 

4. On November 30, 1943, complainant consigned to respondent 
50 hampers of Fancy Valentine beans. The beans were shipped 
from loading points in Florida to respondent at Buffalo. Respond- 
ent accepted the shipment but failed to render an account sales and 
failed to pay the net proceeds to complainant. 

5. The complaint was filed on June 23, 1944, which was within 


nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to pay the purchase price of the first ship- 
ment, and the failure to promptly render an account sales and pay 
over the net proceeds of the consigned shipment are violations of 


section 2 of the act. 

The complaint does not contain an allegation as to the amount 
of the net proceeds or any basis for figuring the damages for breach 
of the sale on consignment. There is no evidence in the record on 
this point. In the absence of a showing of the amount due, repara- 
tion cannot be awarded on this second shipment. 

Reparation should be awarded complainant on the first shipment 
in the amount of $222, with interest, and the facts should be pub- 


Pa mas 


lished. 
ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation $222, with interest thereon at the 
rate of 5 percent per annum from December 1, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to payment of reparation and as to 
service upon the parties, this order shall become effective 20 days 
after its date. 
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(A. D. 924) 


WALLACE FruIT COMPANY v. MATHEW MERcuRIO. PACA Doc. No. 4415. Decided 
April 12, 1945. 


Dismissal of Petition for Reconsideration—Vacation of Prior 
Stay Order—Original Order Reinstated 


Petition for reconsideration of default order requesting leave to file an answer, 
an oral hearing, and .an investigation of complainant’s account sales, on 
the ground that an answer was not filed because respondent was under 
impression that settlement negotiations were being carried on by the War 
Food Administrator, his attorney at the time for filing was out of town, 
and the account sales were inaccurate, dismissed, because: (1) facts show 
respondent could not have been misled by any claimed negotiations; 
(2) fact concerning absence of attorney was not raised within a reason- 
able time; and (3) investigation of the account sales found nothing to 
justify modification of the original order which is hereby reinstated, 
and the prior stay order is vacated. 


Wallace Fruit Company, of Edinburg, Texas, pro se. Mr. Louis Gelbman, of 
Youngstown, Ohio, for respondent. 

Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
astrator. 


ORDER DISMISSING RESPONDENT’S PETITION FOR 
RECONSIDERATION 

This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by a com- 
plaint filed on July 18, 1944, by Wallace Fruit Company, com- 
plainant, seeking an award of reparation against respondent, Mathew 
Mercurio, for the alleged unlawful rejection of a carload of toma- 
toes. Copies of the formal complaint and report of investigation 
were served upon respondent on September 30, 1944, but an answer 
was not filed. The proceeding was therefore handled in accordance 
with the rules of practice then in effect (7 CFR, Cum. Supp., 
47.25(c)). On December 15, 1944, an order was entered awarding 
complainant reparation of $1,562.26, with interest (3 A.D. 1098). 

In a petition dated December 21, 1944, respondent states that an 
answer was not filed because he was under the impression that 
negotiations were still being carried on by the War Food Adminis- 
trator to settle the controversy with complainant, and Louis Gelb- 
man, his attorney, was in New York with his son who was confined 
in a hospital during the period respondent was required to file an 
answer. Respondent further states that he has a good defense to 
the action and that complainant’s account sales submitted with the 
complaint is inaccurate. It is requested that a personal investiga- 
tion be made of the resales, and that he be given leave to file an 
answer and be granted an oral hearing. 

A copy of the petition was served upon the complainant who filed 
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an answer stating that no valid excuse existed for respondent’s fail- 
ure to answer. 

As stated hereinbefore, copies of the formal complaint and report 
of investigation were served upon respondent on September 30, 
1944, with a letter of transmittal stating that an answer must be 
filed within 20 days or respondent would be in default. It appears 
that at some time prior to September 30, 1944, Louis Gelbman, by 
telephone, had requested the Office of Marketing Services (formerly 
Office of Distribution) to forward a specific offer of settlement to 
complainant. On October 16, 1944, Mr. T. C. Curry of that office 
wired respondent as follows: 

“Reference phone conversation you and Gelbman Wallace Fruit 
declines make any reduction amount claimed tomatoes 16996 stating 
actual loss $1,526.26. If you wish submit offer settlement which Wallace 
might consider better do so at once as your answer formal complaint 
due this office twentieth.” 


A reply was not made to this telegram or a later one requesting 
a reply, nor was the answer filed. Nothing was heard from respond- 
ent until November 14, 1944, when a letter was received from Louis 
Gelbman stating that the parties were negotiating to settle the claim, 
but inquired whether the time would be extended for filing an an- 


swer if a settlement was not made. This request was denied by the 
examiner. 

The first reason stated in the petition for the delinquency in fil- 
ing an answer is the same as that raised previous to the issuance of 
the original order. After the formal complaint is filed, an attempt 
by the Office of Marketing Services to effectuate an amicable ad- 
justment between the parties does not stay the running of the time 
required by the rules of practice within which pleadings must be 
filed. The facts show that the respondent could not have been mis- 
led at any time during the proceeding. The second reason stated, 
the absence of respondent’s attorney, was not previously raised, and 
it is considered that it was not made within a reasonable time. The 
petition so far as it requests leave to file an answer is dismissed. 
If the respondent has a defense he will have an opportunity to present 
it fully by filing an appeal in accordance with the provisions of the 
act, which provide for a trial de novo in the appropriate district 
court of the United States. 

In accordance with respondent’s request an investigation was made 
of the accuracy of the account sales. The supplemental report of 
investigation dated March 8, 1945, was served upon the parties. 
Nothing affirmative was found which would justify a modification 
of the previous order. 
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The stay order of January 8, 1945, is vacated. The effective 
date of the order of December 15, 1944, is changed to 30 days after 
the date of this order. Copies of this order shall be served upon 
the parties by registered mail or in person, and it shall be given the 
same publication as was the original order. 


(A. D. 925) 
H. D. JEFFoRDS COMPANY Vv. MATHEW MErcuRIO. PACA Doc. No. 4430. Decided 
April 16, 1945. 
Unlawful Rejection of Shipment—Twenty-four Hour Rule 


Where complainant sold potatoes to respondent who requested a reduction in 
price within 24 hours after notice of arrival, but did not reject them 
until after that time and therefore constituted an acceptance of the 
commodity, it is held that respondent’s subsequent rejection was without 
reasonable cause and complainant is entitled to an award of reparation 
for the purchase price. 


Damages—Brokerage Fee—Custom and Usage 


Where the same broker who negotiated the original contract made the re- 
sale, the brokerage fee for the latter service cannot be recovered by 
complainant as damages since such service was performed for com- 
plainant and it is not proper nor in accordance with custom and usage 
in the trade to require the buyer to pay it. 


H. D. Jeffords Company, of Detroit, Michigan, pro se. Mr. Louis Gelbman, 
of Youngstown, Ohio, for respondent. Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
astrator. 
PRELIMINARY STATEMENT 

H. D. Jeffords Company filed a formal complaint on August 10, 
1944, against respondent Mathew Mercurio under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.), 
charging an unlawful rejection by respondent of a carload of po- 
tatoes. Complainant asks that reparation be awarded it to com- 
pensate for resulting losses sustained. 

Respondent, answering, alleges that the broker through whom the 
purchase was made represented that complainant had offered to sell 
Round White and Russet potatoes, and that he refused to accept the 
shipment because the entire carload consisted of Russets and because 
of the extent to which they were affected by decay. 

Since the amount of damages does not exceed $500, evidence has 
been submitted in accordance with the shortened procedure (10 F.R. 
9915, S. 47.20). 

Copies of the report of investigation and formal complaint were 
served on respondent by registered mail on November 16, 1944. A 
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copy of the report of investigation was served on complainant on 
November 17, 1944. 

The broker by whom the sale was negotiated represented both 
parties. The shipment was described in the broker’s memorandum 
of sale as U. S. No. 1, size A “Round White and Russet” potatoes. 
Complainant called the broker’s attention to a possible misunder- 
standing by respondent because of that description, since the potatoes 
offered were Round White Rural Russets. In a wire sent by the 
broker on the same day (May 1) that the broker’s memorandum of 
sale was issued, the respondent was informed that “Michigan con- 
firms car immediate US ONE Round Whites Russets hundreds 
2.68.” The broker states that he telephoned respondent on May 4 
“that the car would be Russets.” Complainant invoiced the potatoes 
to respondent as “U. S. No. 1, size AR. W. potatoes,” meaning 
Round White type. Complainant states that Michigan Russet Rural 
potatoes are known as Round White variety and are sold as such, 
and that the broker’s description of them in the memorandum of 
sale as “Round White and Russets” was not misleading since the 
potatoes were known as both Round White and as Russet potatoes. 
The broker wired complainant on May 8 that respondent reported 
that the potatoes were spotted from decay. Respondent says that 
he objected to the potatoes being an entire carload of Russets and 
also to the extent to which they were affected by decay. The pota- 
toes are described in the inspection certificate dated May 1 of the 
Federal-State inspector at loading point as “Russet Rural” potatoes, 
Bob White brand, and there were less than one percent affected by 
soft rot. Complainant also points out that respondent did not ac- 
tually refuse the shipment until May 11, or the third day following 
the arrival of the car at Youngstown, Ohio, the destination. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of H. D. Jeffords and 
Joseph Abrash, doing business as H. D. Jeffords Company at 7201 
W. Fort Street, Detroit, Michigan. 

2. Respondent is an individual whose address is 201 W. Front 
Street. Youngstown, Ohio. During all the period covered by the 
complaint respondent was licensed under the act. 

3. On May 1, 1944, complainant sold to respondent, through the 
Tri-State Sales Agency, a broker acting for both parties, 450 sacks 
of 100 pounds each, U. S. No. 1 Round White and Russet Rural 
potatoes at the agreed price of $2.68 per sack, delivered to respondent 
at Youngstown, Ohio. 

t. Complainant caused the potatoes to be shipped from La Rocque, 
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Michigan, in car ART 23175. The potatoes were inspected by a 
Federal-State inspector at Metz, Michigan, on May 1, 1944. At that 
time the potatoes were firm, mature, fairly well to well-shaped, fairly 
clean, and less than 1 percent were affected by soft rot. They graded 
U.S. No. 1, Size A. 

5. The car arrived at Youngstown, Ohio, and respondent inspected 
the potatoes on May 8, 1944 and informed the broker that they 
were “considerably spotted from decay.” Respondent requested, and 
the complainant refused to give, a reduction in the purchase price 
of 20 cents per bag. On May 11, 1944, respondent informed the 
broker that Government inspection showed that the potatoes were 
Round Russets rather than Round White variety and that he re- 
fused to accept them. 

6. Thereafter complainant resold the potatoes to a Youngstown 
dealer, at a delivered price of $2.40 per bag, for a total of $1,080. 
After payment of freight and demurrage charges of $160.91, there 
remained as net proceeds $919. Complainant suffered a loss by re- 
spondent’s rejection of the shipment of $147.86. 

7. The complaint was filed on August 10, 1944, and within 9 
months after the cause of action accrued. 


CONCLUSIONS 


The potatoes were sold at a price delivered to respondent at 
Youngstown, Ohio. The record shows that complainant offered to 
sell U. S. No. 1 “Round Whites Russets.” The broker described them 
in the memorandum of sale as “Round White and Russet potatoes.” 
Apparently, the broker informed respondent on May 4 that the en- 
tire car consisted of Russet potatoes. If respondent was confused 
or misled by the descriptions and desire to reject the shipment upon 
those grounds, he was required by the regulations (7 CFR, Cum. 
Supp., 46.2 (9) (r)) to reject within 24 hours after receipt of notice 
of arrival of the car. He asked for a reduction in the price within 
24 hours but did not reject the shipment within that time. 

It is concluded that since respondent’s rejection was not made 
within 24 hours after being notified of the arrival of the car at 
Youngstown, his refusal to accept the shipment constituted a rejec- 
tion thereof without reasonable cause, in violation of section 2 of 
the act. The record shows that resale of the rejected shipment was 
made through the same broker who negotiated the original sale to 
respondent. Apparently, the broker deducted from the resale pro- 
ceeds $22.50 which was the brokerage earned for making the original 
sale. Since such service was performed for complainant it is not 
proper nor in accordance with usage and custom in the trade to 
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require the buyer to pay such brokerage. The amount of $22.50, 
therefore, deducted from the amount claimed by complainant, leaves 
$147.86 as the amount to be awarded. See H. P. Garin, Receiver v. 
J. Sherman, trading as J. Sherman Company, PACA Docket No. 
2689, S. 1863. A. Huizings & Sons v. Mores Sliman, ete., 1 A.D. 
348. Reparation should be awarded complainant for the loss sus- 
tained because of respondent’s unlawful rejection of the potatoes, 
and the facts should be published. 


ORDER 
Within 30 days from the date of this decision respondent shall 
pay the complainant, as reparation, $147.86, with interest thereon at 
5 percent per annum from May 11, 1944, until paid. 


The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 


(A. D. 926) 


FREDERICK OPOLINSKY & Co. v. MAX SHAPIRO. PACA Doc. No. 4438. Decided 
April 17, 1945. 


Failure to Pay Balance of Purchase Price—Principal and Agent— 
Implied Agency 


Principal is liable for purchase price of cucumbers purchased by alleged 
broker, although he denies that he ordered the produce, where evidence 
of broker is that purchaser instructed him to make purchase, and cor- 
roborating evidence is that for several years prior thereto broker had been 
making purchases of a similar nature for principal from various shippers, 
including complainant, which shipments the principal had accepted and 
paid for without protest. 


Principal and Agent—Agency May be Implied from Prior Conduct or 
Course of Dealings Between Parties 


Agency may be implied from prior conduct or course of dealings of a 
similar nature between the parties, or from a previous agency, as where 
one has, in the past, employed the alleged agent to act as an agent in 
dealings or transactions similar to the one in question. 


Frederick Opolinsky & Co., of New York, New York, pro se. Mr. Alvin L. 
Newmyer, of Washington, D. C., for respondent. Mr. Handley C. Har- 
rison, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
istrator. 


PRELIMINARY STATEMENT 
Frederick Opolinsky & Co. filed a formal complaint on November 
15, 1944, against Max Shapiro under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking an 
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award of reparation for $256.46, the balance due on the purchase 
price of a shipment of cucumbers. Respondent filed an answer in 
which he denied that he was indebted to complainant in any sum 
whatsoever and contended that he did not purchase, or authorize the 
purchase of, the cucumbers in question. 

Copies of the report of investigation were served on complainant 
and respondent by registered mail on December 11 and December 
9, 1944, respectively. © 

Since the amount claimed does not exceed $500, the evidence was 
submitted under the shortened procedure as provided for in the 
rules of practice (10 F.R. 2209 e¢ seq.). 

The evidence discloses that on June 12, 1944, Manny Cohen Com- 
pany, a broker of New York City, purchased from complainant at its 
place of business in New York City, for the account of respondent, 
139 baskets of cucumbers at $3.25 per basket, f.o.b., totaling $451.75. 
The cucumbers were to be shipped to respondent in Washington, 
D. C. The broker, who claimed to be acting as agent for respondent, 
informed complainant that it would send a truck to get the mer- 
chandise, and, shortly thereafter, the cucumbers were picked up by 
the trucking firm of Corona Bros. & Davis, Inc., of New York City, 
which signed for them. On the same day, the broker confirmed the 
sale to respondent by telegram, which was not answered by re- 
spondent. 

Upon arrival of the merchandise in Washington, respondent re- 
fused to accept it, stating that he had not ordered it. The cucumbers 
were thereafter sold by the trucking company for $289.23 and, 
after deducting $93.94 for transportation and taxes, the net amount 
of $195.29 was paid to complainant which it credited on the account 
and then filed the present complaint for the balance. 

The respondent claimed that the broker. Manny Cohen Company, 
called him over the telephone about 4 or 5 o’clock a.m., on June 12, 
1944, and informed him that it had purchased the cucumbers in 
question for him, but that if he did not want them, it could dispose 
of them elsewhere. Respondent states, “I told him O.K. as T had 
the load on hand that he had sent me on Saturday, the 10th.” Re- 
spondent states further that he did not receive the telegram of con- 
firmation until the following day and did not think a reply neces- 
sary in view of the above telephone conversation. 

Jesse Cohen, of the Manny Cohen Company, testified that his 
company did not purchase the cucumbers for respondent until it had 
first called respondent and secured an order from him; that his com- 
pany had been respondent’s brokers off and on for a period of 
years; and that it was their procedure to get posted on the market 
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for about an hour after the market opened at 1:30 a.m., and then 
to call their customers, among them, respondent, to receive their 
orders. Cohen testified that on this occasion, he went through 
this procedure and called respondent and informed him of the market 
conditions, merchandise available, prices, etc., and that Shapiro 
placed an order for the cucumbers in this telephone conversation 
and he then made the purchase for him and confirmed it by tele- 
gram. Respondent admits that he had purchased cucumbers through 
this same broker on June 10, two days prior to the transaction in 
question; and that, for some time prior to June 12, 1944, respondent 
had, from time to time, made purchases in the New York City area 
through the Manny Cohen Company. Complainant alleged in his 
complaint that Manny Cohen Company had purchased merchandise 
from complainant for the account of the respondent many times in 
the past and that respondent had accepted and paid for the produce 
without complaint. 
FINDINGS OF FACT 

1. The complainant is a partnership consisting of Frederick 
Opolinsky and David Opolinsky, doing business as Frederick Opolin- 
sky & Co., 379 Washington Street, New York, New York. 

2. The respondent, Max Shapiro, is an individual whose address 
is 1336-40 Fifth Street, N.E., Washington, D. C., and at the time of 
the transaction in question, was licensed to do business under the act. 

3. On June 12, 1944, the respondent, through a broker, Manny 
Cohen Company, who acted as agent for respondent, purchased from 
complainant in New York City, for shipment to respondent in 
Washington, D. C., a quantity of cucumbers, f.o.b. New York City. 
The quantity purchased consisted of 139 baskets of cucumbers at 
$3.25 per basket, the total price amounting to $451.75. 

4. The Manny Cohen Company, acting as agent for respondent, 
employed a trucking company, Corona Bros. & Davis, Inc., of New 
York City, to pick up the shipment and transport it to respondent 
in Washington, D. C. The trucking company picked up the ship- 
ment at the complainant’s place of business on June 12, 1944, and 
transported it to the place of business of respondent in Washington, 
D. C., on June 13, 1944. The respondent refused to accept the ship- 
ment from the trucker, stating that he had not ordered it. 

5. The trucking company, after being unable to deliver the cucum- 
bers, sold them for charges and realized from the sale $289.23. After 
deducting freight charges and 3% transportation tax, amounting to 
a total of $93.94, there remained a net surplus of $195.29 which sum 


was subsequently paid to complainant and credited on the account 
of respondent, leaving a balance of $256.46 due on the purchase 


price of the cucumbers. 
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6. Prior to the present transaction, the respondent had pur- 
chased perishable agricultural commodities from complainant through 
Manny Cohen Company as his agent and broker and had accepted 
and paid for the commodities without complaint and had, for more 
than a year prior thereto, used Manny Cohen Company as a pur- 
chasing agent in buying perishable agricultural commodities on the 
New York City market from various shippers. 

7. There is due and owing from respondent to the complainant 
the sum of $256.46, the balance of the purchase price of the cucumbers. 

8. An informal complaint was filed on June 22, 1944, and within 
- 9 months after the cause of action accrued. 


CONCLUSIONS — 

The sole question to be determined is whether the broker, Manny 
Cohen Company, was the agent of Max Shapiro and authorized 
to purchase the cucumbers for him. The evidence of Jesse Cohen 
was definite and positive as to his company’s authority to make the 
purchase, and is sufficient to establish an actual agency; and this is 
corroborated, in part, by the previous course of dealings between the 
parties. Moreover, agency may be implied from prior conduct or 
course of dealings of a similar nature between the parties to the 
relationship, or from a previous agency, as where one has in the 
past employed the alleged agent to act as an agent in dealings or 
transactions similar to the one in question. It is necessary that the 
previous transactions be of the same nature, although not necessarily 
with the same third person. O, A. Skutt, Inc. v. J. d H. Goodwin, 
Lid., et al., 295 N.Y.S. 772 (1937); Anight d& Co., Inc. v. Level 
Produce Distributors, Inc., PACA Docket No. 3174, S-2149. 

The evidence of the respondent discloses at least four previous 
purchases by respondent from the complainant through the same 
broker. The broker was acting within the apparent scope of his 
authority. There had been such conduct or course of dealings of a 
similar nature by the respondent as would establish an implied agency 
in the absence of an express agency. Whatever instructions re- 
spondent may have given the broker over the telephone are not 
material, since the record indicates that these instructions were not 
made known to the complainant. It is noted that at the time of 
the telephone conversation respondent, according to his own evi- 
dence, did not deny the authority or repudiate the act of the agent, 
but only contended that he had a sufficient quantity of cucumbers 
on hand and that it was agreeable with him for the broker to 
dispose of the shipment in question through other sources. 

It is concluded that respondent violated section 2 of the act in 
that respondent has failed to pay the balance owing to the com- 
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plainant on the sales price of the cucumbers. Complainant should 
be awarded reparation in the amount of $256.46, with interest, and 
the facts should be published. 

ORDER 

Within 30 days from the date of this decision, the respondent shall 
pay complainant, as reparation, the sum of $256.46, with interest 
thereon at 5 percent per annum from June 12, 1944, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 
days from its date. 


(A. D. 927) 
PACA Doc. No. 4454.* Decided April 17, 1945. 


Dismissal of Reparation Complaint Based on Settlement Between Parties 


Since notice was received from complainant’s attorney that their claim had 
been settled, and it was requested that the proceeding be closed, the com- 
plaint is hereby dismissed. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Respondent, 
pro se. Mr. Raymond L. Dillman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 


ORDER OF DISMISSAL 
On September 2, 1943, the complainant, * * * filed a formal 


complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seg.), against the respondent, * * * to 
recover the unpaid portion of the sale price of a carload of rutabagas. 

By letter dated April 2, 1945, complainant’s attorney advised that 
this proceeding had been settled and asked that it be closed. There- 
fore, the complaint is dismissed. 


(A. D. 928) 


BARNETT-GERSTEIN COMPANY Vv. HELLER Bros. Co., INC., AND AMERICAN FRUIT 
Growers, INc. PACA Doc. No. 4322. Decided April 18, 1945. 


Failure to Pay Balance of Purchase Price—Inspected Track Chicago 
Final—Weight of Evidence—Motion to Dismiss 


Where A sold carrots to B who resold them upon arrival to C, and the latter 
paid B only the net proceeds claiming the carrots to be of inferior 
quality, it is held in a proceeding brought by B against A and C in the 
alternative that (1) A’s motion to dismiss the complaint as to A, should 
be granted in the absence of evidence that the car was fraudulently 
loaded, and (2) the weight of the evidence supports B’s contention that 
the sale to C was on an “inspected track Chicago final’ basis and not 
“Track sale,” and reparation should be awarded to B for the balance 
of the purchase price. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Evidence—Prima Facie Case—Burden of Proof—Weight of Evidence— 
Deposition Testimony 


Since the deposition testimony of complainant’s witness was sufficient to 
establish a prima facie case that the sale was on an “inspected track 
Chicago final’ basis, and respondent did not sustain the burden of proving 
its contention that the sale was on a “Track sale’ basis, the deposition 
testimony is entitled to greater weight than the statement and letter of 
respondent’s agent. 


Messrs. McInerney, Epstein & Arvey, of Chicago, Illinois, and Messrs. Arnold 
B. Elkind and Gerald Finley, of New York, New York, for complainant. 
Mr. Frederic E. Hammer, of New York, New York, for respondent Heller 
Bros., Inc. Mr. Harry 8. Dunmire, of Pittsburgh, Pennsylvania, for re- 
spondent American Fruit Growers, Inc. Mr. James A. O’Donnell, Ex- 
aminer. 

Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
astrator. 

PRELIMINARY STATEMENT 

By formal complaint filed September 23, 1943, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed., 499a 
et seg.), Barnett-Gerstein Company, complainant, asks for reparation 
against respondent Heller Bros. Co., Inc., in the amount of loss sus- 
tained by that respondent’s purchase of a carload of carrots on the 
basis of an agreed price per crate “inspected track Chicago final.” 
In the alternative, complainant seeks reparation from the respondent 
American Fruit Growers, Inc., for the latter’s fraudulent loading 
of the carrots. 

Heller Bros. Co., Inc., filed’ an answer alleging purchase of the 
carrots on the basis of a “Track Sale” only and upon no other con- 
ditions. American Fruit Growers, Inc., filed an answer denying the 
fraudulent loading and averring that the carrots were sold to com- 
plainant on the basis of “f.o.b, shipping point inspection and accept- 
ance final.” 

A report of investigation was served on all parties by registered 
mail on November 13, 1943. A supplemental report of investigation 
was served on complainant and American Fruit Growers, Inc., on 
March 2, 1944, and on Heller Bros. Co., Inc., on March 1, 1944. 

At the formal hearing held in New York City on January 19, 
1945, complainant rested its case after offering in evidence the depo- 
sition of Louis Gerstein together with attached exhibits. This 
deposition witness testified in substance that he was employed by 
complainant as general sales manager; that the carload of carrots 
consisted of 362 crates, and was purchased by complainant from 
American Fruit Growers, Inc., on or about November 27, 1942, at 
$4.50 per crate f.o.b. shipping point, plus $35.00 for top icing; that 
complainant paid the full invoice price of $1,664.00; that the car 
(MDT 4344) arrived at Chicago on December 6, 1942; that several 
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crates were inspected on track by the witness and Joe Grossman, 
agent of Heller Bros. Co., Inc., on December 7, 1942; that at the 
time of inspection the carrots were found healthy and sound with 
no decay showing and the car was well iced; and that the carrots 
were sold to Grossman for the account of Heller Bros. at a price of 
$4.90 per crate track Chicago, on the basis of inspection and ac- 
ceptance at Chicago final. The witness testified that an invoice for 
the carrots was sent to Heller Bros. on December 7, 1942, containing 
the words “Purchased and inspected track Chicago final for your 
account by J. Grossman”; that Heller Bros. made no objection to the 
invoice terms; that the car of carrots was diverted to New York City 
by complainant at the request of Heller Bros. and was subsequently 
diverted to Hartford, Connecticut, by Heller Bros., where the car 
arrived on December 12, 1942, on which day complainant received 
and sent a series of four telegrams in which Heller Bros. spoke of a 
framed car, while complainant asked for payment of its draft on 
the basis of the carrots having been accepted. The witness stated 
that complainant had received $514.79 from Heller Bros., leaving 
an unpaid balance of $854.73. 

Respondent American Fruit Growers, Inc., introduced in evidence 
the depositions of two of its employees, Arthur H. Strasser and 
Jacob Bennett; a stipulation, executed by attorneys for all three 
parties, relative to the testimony of John Morlan, salesman for 
American Fruit Growers, Inc.; and a series of 14 “Miscellaneous 
Fruit and Vegetable Reports” issued by the Department of Agri- 
culture during the period from November 27 through December 12, 
1942, 

Upon objection, an affidavit by Joseph Grossman, which was of- 
ferred in behalf of Heller Bros., was ruled inadmissible, and the 
Examiner denied a motion for a continuance of the hearing for the 
purpose of having Grossman appear or obtaining his deposition. 

Fred Eisenberg, traffic manager for Heller Bros., testified that 
Joseph Grossman acted for the respondent in buying the carrots; 
that no oral or written confirmation of the purchase terms was ever 
given by Heller Bros. or received from complainant; that the pur- 
chase was made on the basis of a doorway inspection “track Chicago” ; 
that complainant’s invoice of December 7, 1942, merely evidenced 
the purchase price and was not treated by Heller Bros. as a con- 
firmation of the sales terms but should have been brought to the 
attention of a responsible member of the firm; and that it was an 
accepted custom in the trade for such a transaction to be confirmed 
by execution of a standard memorandum of sale. This witness 
further testified “about this particular sale, I know only what is 
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indicated by my examination of the records.” 

Elton Ramsey, assistant manager of the New York Branch of 
American Fruit Growers, Inc., testified that, in his opinion, the 
deteriorated condition of the carrots in the “A” end of the car upon 
arrival in Hartford was’ caused by the railroad using defective 
equipment in re-icing; that it was not unusual in the trade to set 
forth the terms of an oral contract on the invoice; that although 
it was a custom to cover such transactions by standard confirmations 
of sale, yet there were occasions when the sale of a car inspected 
and sold on track was not confirmed by the usual memorandum of 
sale. 

The government inspection certificate dated at Oxnard, California, 
on November 27, 1942, revealed no decay in the carrots. A similar 
certificate dated at Hartford on December 12, 1942, showed consid- 
erable Watery Soft Rot in lower 3 layers of crates in the “A” end 
of the car. 

At the close of the hearing, American Fruit Growers, Inc., moved 
to dismiss the complaint since the evidence failed to sustain the 
charge of fraudulent loading. Heller Bros. moved to dismiss be- 
cause of complainant’s failure to prove a case or substantiate any 
part of the complaint. 


FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is 55 
South Water Market Street, Chicago, Illinois. 

2. Respondent Heller Bros. Co., Inc., is a corporation whose post 
office address is 303 Washington Street, New York, New York. Re- 
spondent American Fruit Growers, Inc., is a corporation with an 
office at 300 Chamber of Commerce Building, Pittsburgh, Pennsyl- 
vania, and with its executive offices in the Bendix Building, Los 
Angeles, California. During all of the times referred to in the 
complaint, both respondents were licensed under the act. 

3. On or about November 28, 1942, complainant purchased from 
respondent American Fruit Growers, Inc., a car of 362 crates of 
Blue Goose brand carrots. The agreed price was $4.50 per crate, 
plus $35.00 for top icing. The carrots were sold by respondent 
American Fruit Growers, Inc., and purchased by complainant on the 
basis of “f.o.b. shipping point inspection and acceptance final.” 
Government inspection at Oxnard on November 27, 1942, showed 
the carrots to conform in all respects with contract requirements. 
Complainant paid American Fruit Growers, Inc., the full invoice 
price of $1,664.00 for the carrots. 

4. The car of carrots was shipped from Oxnard on November 
27, 1942, and arrived in Chicago on December 6, 1942. 
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5. On December 7, 1942, the respondent Heller Bros. Co., Inc., 
acting through its agent, Joseph Grossman, purchased the carrots 
from Louis Gerstein while on track at Chicago. The agreed price 
was $4.90 per crate, less freight and icing charges, for a total price 
of $1,369.52. The carrots were sold by the complainant and pur- 
chased by Heller Bros. Co., Inc., on the basis of “inspected track 
Chicago final.” 

6. On December 7, 1942, complainant sent its draft drawn upon 
Heller Bros. Co., Inc., in the amount of $1,369.52, to the National 
City Bank of New York for collection, accompanied by a delivery 
order. On the same day, complainant sent its invoice, for the pur- 
chase price, which was received by Heller Bos. Co., Inc., in the regular 
course of business. 

7. At the request of Heller Bros. Co., Inc., the car of carrots was 
diverted by complainant from Chicago to Heller Bros. Co., Inc., 
at New York on December 7, 1942. Thereafter, Heller Bros. Co., 
Inc., diverted the car to Hartord where it arrived on December 
12, 1942. 

8. Government inspection at Hartford on December 12, 1942, 
after approximately 150 crates had been removed from the car, 
showed four stacks remaining in each end of the car, and revealed 
that there was no ice over load and “In lower 3 layer crates in ‘A’ 
end of car practically all tops badly decayed and with roots showing 
3% to 50%, mostly 10% to 25%, decay. In crates showing heavy 
decay, roots are badly smeared with decay. Decay is ‘Watery Soft 
Rot.’ ” 

9. On December 12, 1942, following Federal inspection at Hart- 
ford, respondent Heller Bros. Co., Inc., wired complainant that ap- 
proximately 190 crates of the carrots showed excessive decay, and 
requested instructions for disposition of the car. Complainant re- 
fused to authorize handling of the carrots for complainant’s account, 
stated that the car had been inspected and accepted track Chicago 
for respondent’s account, and requested immediate payment of the 
agreed purchase price. 

10. Heller Bros. Co., Inc., sold 158 crates of the carrots to the 
First National Stores, East Hartford, Connecticut,.and trucked the 
remaining 204 crates to its store in New York City and there sold 
them for the best prices obtainable at the time of sale. The total 
net proceeds of these sales amounted to $855.98. Heller Bros. Co., 
Inc., paid complainant $514.79, which sum represents the undis- 
puted amount due on the car of carrots. Complainant received 
$854.73 less than the agreed purchase price, no part of which has 
been paid. 
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11. Complainant filed informal complaints on December 31, 1942, 
and January 4, 1943, which were within nine months after the cause 
of action accrued. 

CONCLUSIONS 

The motion to dismiss the complaint as to respondent American 
Fruit Growers, Inc., is granted on the ground that the record re- 
flects no evidence whatever in support of complainant’s charge that 
the car of carrots was fraududently loaded by this respondent. 


As between complainant and respondent Heller Bros. Co., Inc., 
it is the latter’s position that the carrots were purchased on the basis 
of a “Track sale,” as that term is defined in the regulations issued 
under the act (7 CFR, Cum. Supp., 42.1 et seqg.); that only the 
doorway crates were accessible for inspection at the time of purchase 
at Chicago; and that Federal inspection upon arrival at Hartford 
revealed a portion of the carrots, which were inaccessible at the time 
of purchase, to be decidedly inferior to that portion of the shipment 
which was accessible for examination at the time of purchase. 


The weight of the evidence establishes complainant’s version of 
the contract that the carrots were sold to Heller Bros. Co., Inc., on 
the basis of “inspected track Chicago final.” The evidence shows 
that on November 7, 1942, after the agreement of purchase and sale 
had been entered into orally, complainant confirmed the oral agree- 
ment in its invoice sent to Heller Bros. Co., Inc., wherein the sub- 
stance of the oral agreement was stated. The respondent Heller 
Bros. Co., Inc., took no exception to this statement, thus indicating 
that the invoice correctly stated the oral agreement. 

The deposition testimony of complainant’s witness, Louis Gerstein, 
is sufficient to establish a prima facie case in support of the formal 
complaint. Since the respondent Heller Bros. Co., Inc., denies the 
contract as alleged in the complaint, and asserts that the carrots were 
purchased on the basis of a “Track sale” at Chicago, the respondent 
has the burden of meeting the complainant’s proof with sufficient re- 
buttal to leave the complainant’s case short of that preponderance 
necessary to support a finding in its favor. This the respondent has 
failed to do. As to the terms of the oral agreement, the respondent’s 
proof was limited to the statement and letter of its agent, Joseph 
Grossman (Exhibits 6-c and 11-b, report of investigation), who 
alone represented Heller Bros. Co., Inc., in the transaction. Such 
evidence cannot be accorded the same dignity, weight, and reliability 
given to deposition testimony, since complainant had no opportunity, 
among other things, to cross-examine Joseph Grossman. Respondent 
has failed to sustain the burden of balancing the proof furnished by 
the complainant, and accordingly, the latter’s contention to that 
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the transaction was a completed sale, “inspected track Chicago final,” 
is sustained. Furthermore, Heller Bros. Co., Inc., have failed to 
convincingly establish that the carrots inaccessible to inspection were 
inferior in quality to those accessible for inspection. 

It is concluded that the failure and refusal of respondent Heller 
Bros. Co., Inc., to make full payment promptly to complainant for 
the car of carrots constitutes a violation of section 2 of the act, for 
which complainant should be awarded reparation, with interest, and 
the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent Heller 
Bros. Co., Inc., shall pay to complainant, as reparation, $854.73 
with interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1942, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

The complaint as to respondent American Fruit Growers, Inc., 
is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 
days after its date. 


(A. D. 929) 


Bacon BrRoTHERS v. GOBBLE FEED AND SEED CoMPANY. PACA Doc. No. 4462. 
Decided April 18, 1945. 


Unlawful Rejection of Shipment—Twenty-four Hour Rule 


Where complainant sold potatoes to respondent who failed to reject them 
within 24 hours after notice that the shipment had arrived and there- 
fore constituted an acceptance of the commodity, it is held that re- 
spondent’s rejection is without reasonable cause and complainant is en- 
titled to an award of reparation for the purchase price. 


". Henry T. Spiegel, of Chicago, Illinois, for complainant. Gobble Feed & 
Seed Company, of Knoxville, Tennessee, pro se, Miss Lenore H. Lang- 
ford, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 


PRELIMINARY STATEMENT 
On December 11, 1944, the complainant, Bacon Brothers, filed a 
formal complaint under the Perishable Agricultural Commodities 
Act, 1980 (7 U.S.C. 1940 ed. 499a et seqg.), against respondent, Gob- 
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ble Feed and Seed Company, seeking reparation for the loss sus- 
tained by complainant because of respondent’s refusal to accept a 
carload of potatoes. 

A copy of the report of investigation was served upon the com- 
plainant on February 15, 1945. A copy of the formal complaint 
and a copy of the report of investigation were served upon the 
respondent by registered mail on the same day. No answer to the 
complaint was filed by the respondent. Oral hearing is, therefore, 
waived and the facts alleged in the complaint are deemed to be 
admitted in accordance with the rules of practice (10 F. R. 2209 
et seq.). . 

FINDINGS OF FACT 

1. The complainant is a partnership composed of John Bacon 
and Henry Bacon, doing business as Bacon Brothers, whose address 
is 1425 South Racine Avenue, Chicago, Illinois. 

2. The respondent is an individaul, Clyde Gobble, doing business 
as Gobble Feed and Seed Company, whose address is 403 Wall Ave- 
nue, Knoxville, Tennessee. At the time of the transaction involved 
in the proceeding, respondent was subject to license under the act, 
but a license was not issued to him until November 8, 1944. 

3. Between September and December 1943 complainant sold to 
respondent, at certain agreed prices, five carloads of potatoes for 
future delivery. Only one carload is involved in the complaint, the 
others having been accepted upon delivery to respondent. The con- 
tract concerning this one carload was made on October 13, 1948, and 
called for Maine Selected Seed Cobblers at an agreed price of $5 
per ten pax bag delivered, shipment to be made between February 10 
and February’ 20, 1944. The price was changed by agreement on 
February 11, 1944 to $3.84 per hundred-pound sack delivered. 

4. The contracts were negotiated by W. A. Stegall, a broker of 
Harriman, Tennessee, who acted as agent for both complainant and 
respondent. 

5. On February 12, 1944, complainant shipped in car MDT 21712, 
potatoes which complied with the contract specifications, from load- 
ing point in Maine to respondent at Knoxville, Tennessee. 

6. Car MDT 21712 arrived at Knoxville on February 24, 1944. 
Respondent was notified of arrival the next day. 

7. On February 29, 1944, the carrier notified complainant that 
delivery of the potatoes shipped in car MDT 21712 had not been 
effected, but that respondent advised he intended to take delivery. 
On March 2, 1944, the carrier notified complainant that respondent 
refused to accept the potatoes, claiming they were not in good con- 
dition and were sprouting. The first notice of rejection that com- 
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plainant had from respondent was by telegram on March 7, 1944, 
sent by the broker. 

8. The total amount for which the respondent became indebted 
to the complainant was the sum of $1,503, less freight, CPS and tax 
of $354.52, or a net amount of $1,148.48. 

9. Following respondent’s rejection of the potatoes, they were 
resold to McCord Brothers at Atlanta, Georgia, at $2.75 per hun- 
dred-weight, less freight and brokerage fees, or for a net amount of 
$823.71. As-a result of respondent’s rejection, complainant sustained 
damages of $587.67, which consisted of the loss on resale of $324.77 
and demurrage on the car at Knoxville in the sum of $262.90. No 
part of this amount has been paid by respondent. 

10. The informal complaint was filed on April 20, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 
Respondent’s rejection of the potatoes was made more than 24 
hours after he had been notified of the arrival of the shipment. The 
rules and regulations (7 CFR, Cum. Supp., 46.2 (s)), issued under 
the act, provide that unless the seller or seller’s agent is notified of 
rejection within 24 hours after the receipt of notice of arrival, the 
buyer is deemed to have accepted the shipment, subject to his right 


to claim damages resulting from the seller’s breach of contract. The 
respondent did not present a claim for the alleged “bad condition” 
of the potatoes. The rejection of the potatoes by respondent after 
an acceptance was without reasonable cause and was in violation of 
section 2 of the act. A. Huizinga & Sons v. Sliman Wholesale 
('rocery Company, 1 A. D. 348. Reparation should be awarded to 
complainant for $587.67, with interest, and the facts should be pub- 
lished, 
ORDER 

Within 30 days from the date of this decision, respondent shall 
pay the complainant, as reparation, $587.67, with interest thereon at 
5 percent per annum from February 25, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 
days after its date. 





1942 PACA DECISIONS HITHERTO UNREPORTED 


(A. D. 930) 
PACA Doc. No. 3941.* Decided February 13, 1942. 


Dismissa] Based on Settlement Between Parties 


Since the parties have amicably settled the claim involving reparation, this 
proceeding is dismissed. 


Mr. Raymond P. Dellinger, of Boston, Massachusetts, for complainant. Mr. 
Meyer J. Gordon, of Needham, Massachusetts, for respondent. Mr. John J. 
Curry, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


ORDER DISMISSING COMPLAINT 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), the complaint in- 
volves a claim for damages arising out of the rejection of a carload 
of tomatoes shipped in interstate commerce. A hearing was held on 
December 8, 1941, at Boston, Massachusetts, before John J. Curry, 
an examiner designated by the Assistant Secretary of Agriculture. 
At the hearing, Raymond P. Dellinger, attorney for the complain- 
ant, stated for the record that the matter had been settled amicably 
between the parties to the proceeding. 


ORDER 


IT IS ORDERED that the complaint of * * *, trading and doing 
business as * * *, be, and the same hereby is, dismissed. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
on the parties by registered mail, or in person. 


(A. D. 931) 
PACA Doc. No. 3943.* Decided February 13, 1942. 


Dismissal Based on Settlement Between Parties 


Since the parties have amicably settled the claim involving reparation, this 
proceeding is dismissed. 


Mr. Samuel Rice, of Boston, Massachusetts, for complainant. Respondent, 
pro se. Mr. John J. Curry, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


ORDER DISMISSING COMPLAINT 
In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as-amended (7 U.S.C. 1940 ed. 499a), the complaint in- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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volves a claim for damages arising out of the rejection of a carload 
of cherries shipped in interstate commerce. A hearing was held at 
Boston, Massachusetts, on December 8, 1941, before John J. Curry, 
an examiner of the Department. Since the case appeared to be of 
a kind which lent itself to adjustment between the parties, efforts 
were made, prior to and subsequent to the hearing, to have the par- 
ties settle the matter between themselves. As a result thereof, by a 
letter dated December 15, 1941, the attorney for the complainant 
wrote the examiner that the parties had reached an agreement and 
settled the matter amicably between themselves. 


ORDER 


IT IS ORDERED that the complaint of * * *, v. * * *, be, and 
the same hereby is, dismissed. 
IT IS FURTHER ORDERED that a copy hereof shall be served 


on the parties by registered mail, or in person. 


(A. D. 932) 
PACA Doc. No. 3912.* Decided February 16, 1942. 


Dismissal—Settlement Based on Acceptance of Allowance 


Since the complainant accepted the allowance as satisfactory settlement of the 
matter in dispute, and paid for the tomatoes, the complaint for reparation 
is dismissed. 


Complainant, pro se. Respondent, pro se. Mr. John C. Brooke, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

An informal complaint was filed on January 8, 1940, and a formal 
complaint was filed on April 17, 1940, in this proceeding under the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 1940 ed. 499a), alleging that the respondent, * * *, failed to 
deliver a carload of tomatoes in accordance with the contract for 
shipment, in interstate commerce, from California to the complain- 
ants, Abe Berkowitz, Arthur Robinson, and Seymour Berkowitz, 
partners, trading as A. Berkowitz Company, at 41 South Water 
Market, Chicago, Illinois. It is alleged in the complaint, in sub- 
stance, that on or about June 15, 1939, in the course of intérstate 
commerce, the respondent sold to the complainants two carloads of 
tomatoes at the agreed price of $1.90 per lug, delivered at Chicago; 
that the tomatoes were shipped from the Merced district, California, 
and that the contract was negotiated by the Chandler Allen Com- 
pany, brokers, of Chicago, Illinois, which negotiated the purchase 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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as agent for both the complainants and the respondent. Only one 
carload of tomatoes is involved in this complaint. The other allega- 
tions are to the effect that the tomatoes were to be 85% U.S. No. 1 
or better; that, upon arrival of the tomatoes in car PFE 95198, they 
were promptly inspected and it was found that they were not of the 
quality specified in the contract in that the Government inspector 
at Chicago reported, by telephone, that the tomatoes showed “4% 
to 50%, average 20% soft water soaked spots in both ends of the car, 
with percentage not so high toward center of the car, with occa- 
sional tomatoes spotted at center of car”, and that, therefore, they 
. did not grade 85% U.S. No. 1 or better; that the inspector would 
not issue a certificate showing that the tomatoes did not grade 85% 
U. S. No. 1, and later issued a certificate in which it was found that 
they were approximately 85% U.S. No. 1; that, subsequently, it was 
found by the Department of Agriculture that the tomatoes did not 
conform to the contract ; that, if the tomatoes had been of the quality 
called for in the contract, they could have been resold on June 21, 
1939, by the complainants without loss and might have been sold at 
a small profit; and that the acceptance of a small allowance should 
not bar a recovery for the amount of damages sustained by the com- 
plainants, which is the sum of $262.85. 

An answer was filed by the respondent, sworn to on April 5, 1941. 
It is alleged, in substance, that the respondent, upon being informed 
that the tomatoes did not grade 85% U.S. No. 1, made an allowance 
of 25 cents per lug on 150 lugs, or $37.50; that the tomatoes were of 
the kind and quality set forth in the confirmation of sale both at ship- 
ping point and at destination, as shown by the Government inspec- 
tion certificates attached to the answer and made a part thereof, and 
that there is no basis for the complaint for the further reason that 
an allowance of $37.50 was tendered by the respondent and accepted 
by the complainants as “a full and final settlement of all claims.” 

There is no dispute in this proceeding with respect to the terms of 
the original contract. The controversy arises out of the negotiations 
which occurred after the inspection of the tomatoes in car PFE 
95198 upon arrival in Chicago. It appears that this car arrived at 
destination on June 21, 1989. The stenographer employed by the 
complainants, in an affidavit made on April 8, 1940, states that she 
received a telephone report from the local office of the United States 
Department of Agriculture on June 21 relative to the results of the 
inspection of the tomatoes in this car. The complainants allege that 
they were informed that the shipping point inspection would be re- 
versed. They made complaint to the respondent through the broker, 
and gave the results of the alleged verbal inspection report which, 
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they claim, substantiated their own inspection. The respondent of- 
fered to make an allowance of 25 cents per lug on the entire car. 
When the inspection certificate was issued it did not reverse the ship- 
ping point inspection. With respect to grade, the certificate states 
that the “Lot now contains approximately 85% U.S. No. 1 quality.” 
This certificate was issued on June 21, and on the same date a tele- 
gram sent by “U. S. Food Products Inspection” to the respondent 
stated, in substance, the findings as recorded in the certificate. Upon 
receipt of this information the respondent repudiated the agreement 
which it made earlier in the day with respect to the allowance. The 
controversy continued for several days while the car stood on the 
track and, finally, on June 26 the respondent sent a wire to the 
broker stating that it was willing to make an allowance of 25 cents 
per lug on 150 lugs. The next day the broker wired the respondent 
stating that the complainants would accept the allowance tendered. 


The complainants contend that the car of tomatoes stood on the 
track seven days during the time the parties were attempting to set- 
tle the controversy and that during this period the market declined 
and the tomatoes deteriorated. They allege that their loss on the 
car was $530.35 and claim, as reparation, $262.85, which represents 
the alleged loss minus the allowance. The complainants rely upon 
the alleged oral inspection report and also upon a letter written by 
a representative of the Agricultural Marketing Service in August 
1939, to support their contention that the tomatoes, at the time of 
delivery, were not of the quality and grade required by the contract. 

The respondent states that its first offer of an allowance was made 
in reliance upon the report which it received by telephone from the 
broker, but contends that it was misled by that report which was 
not, in fact, supported by the telegram which it received later in 
the day from the office of the inspector. Accordingly, it takes the 
position that it was justified in repudiating the original agreement 
with respect to the allowance. In substance, its position is that the 
certificate of inspection issued at destination shows that the tomatoes 
conformed to the conditions of the contract, and that the subsequent 
negotiations, wherein an allowance of 25 cents per lug on 150 lugs 
was made and accepted, constitute a final disposition of the contro- 
versy which ensued. 

The complainants contend that the allowance which they accepted 
was not final. It is their view that they were forced to accept that 
offer under duress. They state that the respondent had made an in- 
formal complaint to the Department and that they were placed in 
the position of being forced to defend a reparation suit, with the 
probable consequence of a suspension of their license. Also, they 
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contend that the market was falling and the tomatoes were in danger 
of serious deterioration while standing on the track. 


The record presents two issues. The first relates to the question 
whether the certificate of inspection issued at destination shows that 
the tomatoes met contract requirements. The other issue is whether 
the agreement in regard to the allowance was a final settlement. 


It is deemed proper here to consider the inspection certificate in 
connection with the interpretation of the contract of purchase and 
sale. 

A copy of the report of the investigation made by this Depart- 
ment, with exhibits attached, was served on each of the parties, pur- 
suant to the regulations promulgated under the act (7 CFR 46.19i) 
[Par. 9, Sec. 2, Reg. 5]. Therefore, it is part of the record and has 
been duly considered, 

The tomatoes in this car were sold to be 85% U.S. No. 1 or better 
on arrival at Chicago. A Federal inspection of the tomatoes was 
made after arrival in Chicago, and the certificate issued thereafter 
states, in part: 

“Quality: Stock mature, clean, generally fairly well to well formed, 
fairly smooth to smooth; grade defects average 8% consisting mostly of 
misshapen, few scars. 

“Condition: Average approximately 85% mature green, 10% turning 
and 5% ripe and firm; less than 1% decay. In three stacks next 
bunkers each end of car ranging from 4% in some lugs to 50% in others, 
average approximately 20% show from 1 to 4, mostly 1 or 2 soft water- 
soaked bruised spots generally occurring at contact point with other 


tomatoes. 
“Grade: Most lugs grade U. S. No. 1, but lot as a whole now fails 


to grade U. S. No. 1 only on account of brusing in some lugs. Lot now 


contains approximately 85% U S. No. 1 quality. 
“Remarks: Inspection restricted to accessible portion of load con- 


contains approximately 85% U. S. No. 1 quality. 


The U.S. No. 1 grade provides that not more than 10%, by count, 
of the tomatoes in any container may be below the requirements of 
this grade and that not more than one-half of this tolerance, or 5% 
shall be allowed for defects causing serious damage and not more 
than 1% may be allowed for soft ripe tomatoes or tomatoes affected 
by decay at shipping point. In addition, a total tolerance of not 
more than 5% shall be allowed for soft ripe tomatoes, and not more 
than a total of 5% for tomatoes affected by decay enroute or at des- 
tination. The term “serious damage” is defined in the standards as 
meaning any injury which seriously affects the appearance, or the 
edible or shipping quality. Any certificate issued by the Federal or 
Federal-State Food Products Inspection Service must be interpreted 
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in the light of the grade referred to, and the facts set forth in the 
certificate. A certificate, showing the produce referred to therein 
as being of a percentage of a U. S. grade, cannot be considered as 
indicating that good delivery has been made on a contract calling 
for such percentage of the grade, if it shows an amount of decay or 
other factors causing progressive deterioration in excess of the tol- 
erance provided in the grade. In determining whether good delivery 
has been made on a contract calling for produce of a certain per- 
centage of a U. S. grade, there must be applied the tolerances pro- 
vided in the grade for decay or other factors causing progressive 
deterioration. It being clear from the inspection certificate, quoted 
above, that the progressive deterioration in these tomatoes was far 
in excess of that contemplated in the specifications of grade U. S. 
No. 1, it is doubtful whether good delivery was made on the contract. 

In determining whether good delivery has been made on a con- 
tract calling for produce of a certain percentage of a U. S. grade, 
there will be applied the tolerance provided in the grade for decay 
or other factors causing progressive deterioration. 

In view of the state of the record with respect to the other issue 
in this proceeding, it is not necessary to determine whether the to- 
matoes met contract requirements. The record clearly shows that, 
after negotiations between the parties with a view to an amicable 
settlement, it was definitely agreed that there should be an allow- 
ance of $37.50. The parties made the settlement long before the letter 
of August 31, 1939, was written. Therefore, that letter cannot be 
regarded as having any material bearing on the situation with respect 
to the agreement in regard to the allowance. The contention of the 
complainants that the acceptance was under duress cannot be sus- 
tained. The evidence clearly establishes the fact that the granting 
of the allowance and the acceptance thereof completed a fulfillment 
of the contract. 


FINDINGS OF FACT 

1. The complainants, Abe Berkowitz, Arthur Robinson, and Sey- 
mour Berkowitz, are partners, trading as A. Berkowitz Company, 
whose address is 41 South Water Market, Chicago, Illinois, and the 
respondent, John Demartini Co., Inc., is a corporation whose address 
is 201 Washington Street, San Francisco, California. During all of 
the times mentioned in the complaint filed herein, the respondent was 
duly licensed under the Perishable Agricultural Commodities Act, 
1930, as amended. 

2. On or about June 15, 1939, the respondent contracted in inter- 
state commerce to sell, and the complainants to purchase, a carload 
of tomatoes at $1.90 per lug, delivered, 85% U.S. No. 1, or better. 
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3. The tomatoes were shipped from the Merced district, Cali- 
fornia, in interstate commerce, to Chicago, Illinois. The tomatoes 
arrived in Chicago on June 21, 1939, and, after negotiations between 
the parties, a definite agreement was reached under which the re- 
spondent granted an allowance to the complainants of 25 cents per 
lug on 150 lugs, or $37.50. 

4. The transaction complained of occurred on or about June 21, 
1939, and the informal ‘complaint was filed on January 8, 1940, which 
was within the nine months allowed under the Perishable Agricul- 
tural Commodities Act for the filing of claims for reparation. 


CONCLUSIONS 
Since the complainants accepted the allowance as a satisfactory 
settlement of the matter in dispute, and since the complainants ac- 
cepted and paid for the tomatoes, it is concluded that the parties 
fully performed their obligations under the contract. Therefore, the 
complaint must be dismissed. 


ORDER 
IT IS ORDERED that the complaint be, and it hereby is, dis- 
missed. 
IT IS FURTHER ORDERED that a copy hereof shall be served 


upon the parties by registered mail, or in person. 


(A. D. 933) 
PACA Doc. No. 3875.* Decided February 18, 1942. 
Dismissal—Expenses of Reconditioning of Commodity Exceeding 
Contract Price 


Where upon arrival of the shipment of potatoes purchased by respondent 
from complainant, the respondent claimed that the potatoes were not 
of a quality and condition agreed upon by the parties and the complainant 
authorized the respondent to resort and repack the potatoes, it is held 
that since the respondent expended sums in reconditioning the potatoes 
which exceeded the amount of the contract prices thereof, the complaint 
should be dismissed. 


". Willis A. Herman, of Mitchell, Nebraska, for complainant. Mr. J. L. 
Emerick, of Ada, Oklahoma, for respondent. Mr. Raymond L. Dillman, 
Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 
The complaint in this proceeding is filed under the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 1940 ed. 4992). The complainant, * * *, doing business as 
the * * *, of * * *, asks that he be awarded reparation against the 
respondent, * * *, doing business as * * *, of * * *. It is alleged 


As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





the 
law 
gat’ 
non 
ban 
Ass 
seer 
law 
pro 
bee! 
und 
T 
The 
sac] 
pric 
Sep 
at § 
toes 
stat 
con 
“th: 
um 
T 
the 
of | 
of | 


A. D. 933 PACA DOC. NO. 3875 369 


that the respondent purchased and accepted a load of potatoes from 
the complainant, in interstate commerce, but has failed to pay the 
purchase price. 

Since the amount claimed as damages in the complaint does not 
exceed $500, the parties have submitted evidence in the form of veri- 
fied statements of fact, as authorized by section 6(c) of the act. 

The respondent contends that an assignment, which he made for 
the benefit of creditors under an * * * statute, terminated the juris- 
diction of the Secretary in this proceeding. The assignment for the 
bene‘it of creditors under the State law was made subsequent to the 
filing of the complaint and the filing of the respondent’s answer in 
the instant case. The respondent also filed a statement of facts in 
answer to the complainant’s opening statement. It is not shown 
that the complainant, as a creditor of the respondent, consented to 
the assignment for the benefit of creditors. Moreover, an insolvency 
law of a State which provides for a discharge of the debtor’s obli- 
gation to a resident of another State is not enforcible against such 
non-resident creditor. This is so even in the absence of a Federal 
bankruptcy act. Stellwagen v. Clum, 245, U. S. 605. See, also, 
Assignments for Benefit of Creditors, Sec. 115, 4 Am. Jur. 395. It 
seems clear that jurisdiction to consider and determine the issues of 
law and fact which have been presented by the parties, under the 
provisions of the Perishable Agricultural Commodities Act, has not 
been lost by reason of the assignment for the benefit of creditors 
under the State law. 

The agreement to buy and sell was made on September 3, 1940. 
The complainant claims that the agreed price was 97%¢ per 100-lb. 
sack delivered, less freight of 47¢ per cwt. to * * *, making an f.o.b. 
price of 501%4¢ per 100 pounds. The respondent contends that on 
September 2, 1940, the complainant offered No. 2 Triumph potatoes 
at 9714¢ per ewt. delivered, and that, after his purchase of the pota- 
toes, he sold one-half of the carload at $1.10 per sack. The respondent 
states that he informed the complainant of such sale, and that the 
complainant answered that while he had described the potatoes as 
“throwouts”, they would, nevertheless, pass inspection as No. 2 Tri- 
umphs. 

The car arrived at * * * on September 6 but was not placed on 
the unloading track until the following day. Inspection was made 
of 180 sacks of the potatoes remaining in the car by a Federal-State 
of * * * inspector on the morning of September 8. The inspector 
stated that an additional 150 sacks had been placed in a warehouse. 
He testified that the “stock shows decay ranging from 6 to 16, aver- 
aging 10% soft rot”, and that most of the sacks showed wet spots 
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on the outside. The respondent wired the complainant on September 
8 as to the findings of the inspector and stated that he would have 
to “re-run” the potatoes, meaning that they would have to be re- 
sorted and resacked. To this proposal the complainant wired: 
“Okay go ahead... .” 

The complainant claims that since the respondent did not com- 
plain to him as to the decayed condition of the potatoes within 24 
hours after the arrival of the car at destination, the respondent must 
be deemed to have accepted the shipment at the destination for cause. 
In the instant case there was an actual acceptance of the shipment by 
the respondent so that the 24-hour rule has no application. 

The respondent reported the true condition of the potatoes, as dis- 
closed by the Federal-State of * * * inspection that was made on 
September 8, in his wire to the complainant of that date. The com- 
plainant’s reply indicates that it was understood by both parties that 
the potatoes did not conform to warranty, and that the respondent 
might “go ahead” and re-sort them in an effort to minimize antici- 
pated loss on resale. The respondent has shown that the total pro- 
ceeds on resale amounted to $269.20. His disbursements included 
payment of freight in the amount of $169.20. Refunds made to 
buyers amounted to $52.75. The cost of re-sorting the potatoes is 
stated to be $27.50, which included $6.00 paid for new sacks. It is 
shown that the respondent also sustained a loss of profits in the 
amount of the difference between $1.10 per sack on 180 sacks sold 
to M. M. Keltner Grocery Company, and 9714¢ per sack, the pur- 
chase price, or $22.50. The respondent has not filed a counter-claim 
and no award can be made in his favor. Since the evidence shows 
that the respondent’s disbursements exceeded the gross proceeds, the 
complaint must be dismissed. 


FINDINGS OF FACT 

1. The complainant, * * *, is an individual doing business under 
the name and style of * * *, at * * *. 

2. The respondent, * * *, is an individual doing business as * * *, 
at * * *. and during all of the times and dates referred to in the 
complaint was licensed to engage in the business of buying and sell- 
ing perishable agricultural commodities as a dealer under the pro- 
visions of the Perishable Agricultural Commodities Act, 1930, as 
amended. 

3. On or about September 3, 1940, the respondent purchased from 
the complainant, in interstate commerce, a carload of potatoes at 
the agreed price of 9714¢ per 100-lbs., delivered to the respondent 


at * * - 
4. The potatoes were shipped in car initialed and numbered 
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WPEX 63014 and were represented by the complainant as No. 2 
Triumphs. 

5. Upon arrival of the shipment at * * * the respondent ques- 
tioned whether the potatoes were of the quality and condition of 
No. 2 Triumphs, and the complainant then authorized the respondent 
to resort and resack the potatoes which the respondent did for the 
purpose of resale. 

6. The respondent paid the transportation charges, and paid other 
expense items in connection with the resorting and resale of the po- 
tatoes, which expense items, together with the loss of profits, ex- 
ceeded the amount which he had promised to pay the complainant 
for the load. There is nothing due and owing to the complainant 
from the respondent on account of the respondent’s purchase of the 
shipment. 

7. The complaint was filed with the Agricultural Marketing 
Service on January 15, 1941, which filing was within nine months 
of the date that the alleged cause of action accrued. 


CONCLUSIONS 
It is concluded that, since the respondent expended sums in recon- 
ditioning the potatoes which exceeded the amount of the price 
thereof, the complaint must be dismissed. 


ORDER 
IT IS ORDERED that the complaint be, and it hereby is, dis- 
missed. 
IT IS FORTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person. 
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APRIL 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


A.D. 
No. Page 


APPROVED PLANT 
Temporary permission of Department of Health to handle un- 


approved milk for manufacture 


BooKs AND RECORDS 
Adequacy of 


Verification of reports 


DISMISSAL 
Order of, based on— 
failure to sustain merits of complaint 


EVIDENCE 
Adequacy of records showing manufacture of butter and its 
movement from handler’s plant 


Burden of Proof as to— 
class II utilization of milk 


handler’s manufacture of butter and its movement from 
handler’s plant 


invalidity of market administrator’s action 


Compulsion by 
Meaning of term of burden of proof 


Goop FALTH 
Establishment and accounting for Class II utilization of milk 


as not affected by 903 


ORDER No. 27 (NEW Yor«K) 
Approved Plant 

Where plants had approval of the Board of Health, City of 
New York, as sources of supply of milk and milk products 
for New York City, temporary permission of Department 
of Health to handle unapproved milk for manufacture (or 
to store or ship skimmed milk), accompanied by a re- 
striction upon shipments of fluid milk, or fluid milk and 
fluid cream, did not exclude the plants from coverage un- 
der the definition of “producer” who is person who pro- 
duces milk which is delivered to “...a plant which is ap- 
proved by any health authority for the receiving of milk 
to be sold in the marketing area” 
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APRIL 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
A.D. 
No. Page 
ORDER No. 27 (NEw YorK)—Continued 
Classification of Milk 

Where classification depended upon form in which milk 
moved from handler’s plant, the handler sought relief 
against market administrator’s reclassification of milk 
from butter to cream class, because he could not verify 
handler’s report unless he obtained a complete audit of 
purchaser’s operations, it is held that since adequate and 
convincing records of handler, corroborated by other evi- 
dence, showed manufacture of butter and its movement 
from its plant, the “burden . . . to show” prescribed by 
the order was met by the evidence, and market adminis- 
trator could not withhold verification in the face of the 
evidence, the reclassification was invalid as in excess of 
the market administrator’s powers under the order, or an 
arbitrary exercise of such powers, and therefore, relief 
requested by petitioner is granted 

Where handler, under Order No. 27, regulating the handling 
of milk in the New York Metropolitan Marketing Area, 
protested the market administrator’s refusal to accept 
its reports as to classification of milk and his reclassi- 
fication, such handler has burden of showing that market 


administrator’s action was invalid, and this burden is not 
carried where handler based classification ‘upon disposi- 
tion by another person and such person had no records 
showing use of the handler’s milk in a specific class for a 
portion of the period involved, and handler has not shown 
that the records for the remainder of the period were 
adequate and convincing 


ORDER No. 47 (FALL RIVER, MASSACHUSETTS) 
Classification of Milk 
Since Order No. 47 places responsibility upon a handler 
claiming Class II utilization of milk to establish and ac- 
count for such utilization, and the market administrator 
reclassified as Class I all milk not shown by the handler’s 
records as in Class II, such reclassification is valid, al- 
though it appears that there was some indefinite quantity 
in Class II not recorded and the handler had acted in 
good faith 
PETITION FOR RELIEF 
Order granting relief requested by petitioner 
PRODUCER 
Definition of 
SEcTION 8c(15) (A) 


SELECTIVE CLASSIFICATION 
Practice of, by handlers 
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APRIL 1945 
PACKERS AND STOCKYARDS ACT, 1921 


AUTHORITY TO STIPULATE AS TO ORDER 
eee ORO GOMER ccc de cncncncn neue oa ce a cael a 


BooKs AND RECORDS 
Sales tickets issued as not constituting “records kept” 


CEASE AND DESIST F 
Authority to Stipulate as to Order 
Although complainant is unauthorized to stipulate what 
order shall issue, its purported stipulation will be taken 
as a recommendation that a cease and desist order shall 
issue and such an order is issued in this proceeding_--- 


False Records 
Although a suspension of license recommended by the ex- 
aminer is warranted when no exceptions are filed, only 
a cease and desist order is issued here for making false 
record entries because the suspension may have been rec- 
ommended as the result of considering matters not of 


Respondent, a licensed live poultry dealer, is ordered to 
cease and desist from making false entries in his records 
concerning purchases of poultry, and is ordered to keep 
accurate records, but his license is not suspended be- 
cause the Office of Marketing Services recommended 
against suspension and the seller’s license was not sus- 
pended for similar violations 


Where respondent proposed and complainant did not oppose 
a cease and desist order, although no definite consent 
order was submitted, respondent, a live poultry dealer, 
is ordered to cease and desist from making false record 
entries, and is directed to keep full records, but a sus- 
pension is not required by the record in this proceeding_- 


Reports to Customers 
Respondent market agency is ordered to desist from failing 
to show, on accounts of sale rendered to consignors, the 
facts when he sells consigned livestock to himself or to a 
purchaser in whom he is interested, and the names of 
purchasers, but as complainant recommended only a cease 
and desist order, respondent’s registration is not sus- 


Unauthorized Use of Customers’ Funds 

The respondent partnership, a market agency, which used 
its customers’ funds for unauthorized purposes and filed 
a false annual report is ordered to cease and desist from 
its violations and to deposit its customers’ funds in a sep- 
arate bank account, but because there had been no 
willful violation, the registration of the respondent is 
not suspended 
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APRIL 1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


A.D. 
f No. 
CEASE AND Desist—Continued 


Violation of Act 
The respondent, a livestock commission merchant, is ordered 
to cease and desist from failing to report the names of 
sellers to persons for whom it bought livestock on com- 
mission, and the names of purchasers to those for whom 
it sold, and selling consigned livestock to its employees_-_ 


Violation of Act by Member of Partnership 
A partnership continuing to operate in the absence of a part- 
ner is subject to disciplinary action, but as the partner- 
ship was not charged and violations were not proved 
against the absent partner, the order is issued only 
against the partner against whom violations were charged 
and proved 


DISMISSAL 
Failure to Sustain Burden of Proving Negligence 

Where complainant alleged that respondent carelessly per- 
mitted the removal of its cattle from pens provided for 
convenience of complainant and failed to meet its burden 
of proving negligence on the part of the respondent, the 
complaint for reparation is dismissed as respondent 
“stockyard” is not an insurer of the cattle, and there 
fore, respondent is not liable for the value of the live- 
stock for mere failure to produce them 910 


Recovery of Damages in Civil Court 
Where complainant has recovered damages in a civil suit 
upon the same cause of action involved herein, the 
proceeding is dismissed 915 


Settlement Between Parties 
Since the parties have informed the examiner at the hearing 
that they have agreed upon an amicable settlement of the 
controversy, the complaint for reparation in this proceed- 
ing is dismissed 


EVIDENCE 
Failure to sustain burden of proving negligence 


Hoc YARDAGE RATES 
Modification of 


IMPOUNDING FUNDS 

Stipulation relating to, continued 
INSURER OF LIVESTOCK 

“Stockyard” as not constituting 
LICENSES 

Circumstances obviating suspension of 
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APRIL 1945 
PACKERS. AND STOCKYARDS ACT, 1921—Continued 


A.D. 
No. 


LiceNsEs—Continued 
Recommendation of Office of Marketing Services against sus- 
pension of 


NN aS 5h Ba a een, 


Suspension of 
Effect of consideration of matters outside record upon 


Effect of failure to file exceptions upon 


PRINCIPAL AND AGENT 
Agent’s duty to report fully to his principal 


RATE PROCEEDING 
Reopening hearing 


RATES AND CHARGES 
Modification of Hog Yardage Rates 
Upon respondent’s petition for modification of certain stipula- 
tion relating to restoration of one cent per head reduc- 
tion made by respondent in its hog yardage rates, and 
recommendation by the Office of Marketing Services, the 
latter is authorized to accept for filing by respondent an 


amendment to its Tariff No. 6 restoring such yardage 
rates under the terms of the stipulation filed February 12, 
1943, since it appears that such increase will restore 
the hog yardage rates to the level prevailing on September 
15, 1942, and not, therefore, to a point which would 
violate the so-called “hold the line” order 


RECONSIDERATION 
Prior reparation order reinstated by decision on 


REGISTRATION 
Suspension of, not ordered where violation of act is not willful- 


REOPENING HEARING 
Rate Proceeding 
The proceeding in which rates were prescribed in 1943 is 
reopened to bring the record to date and receive evidence 
on specified questions, and the 1943 order is stayed and 
stipulated impounding of funds continued 


REPARATION 
Refusal to Accept and Pay 

Since the preponderance of the evidence shows that respond- 
ent purchased livestock but refused to accept and pay for 
it at the agreed price, which is a violation of the act au- 
thorizing an award of reparation, the prior reparation 
order set aside pending reconsideration is hereby re- 
instated 
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APRIL 1945 


PACKERS AND STOCKYARDS ACT, 1921—Continued 


A.D. 
No. Page 


STAY ORDER 
Prior order stayed pending reopening of hearing 314 


UNJUST, DISCRIMINATORY AND DECEPTIVE PRACTICES 


Making false record entries 316 


VIOLATION OF ACT 
Failing to notify 


Failing to sign sales tickets 
Refusal to accept and pay for purchased livestock 


Unauthorized use of customers’ funds 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Buyer’s inspection and acceptance of commodity require pay- 


ment of purchase price 922 


Failure to reject within 24 hours after receipt of notice of ar- 
rival of commodity as constituting 925:348; 929 


ACCORD AND SATISFACTION 
Acceptance of proceeds of last two cars of pears as not con- 
stituting 


ADJUSTMENT OF CLAIM 
Basis of actual cost to complainant 


ALLOWANCES 
New contract resulting from granting of 
CONTRACT BY WIRE 
Admissability of parol evidence in aid of interpretation of-_--- 
CONTRACTS 
Agreed price reduction as creating new contract of purchase 
and sale 


COUNTERCLAIM 
Dismissal of 


CUSTOM AND USAGE 
Brokerage fee not recoverable by broker who negotiated original 
contract and made resale 


DAMAGES 
Brokerage Fee 

Where the same broker who negotiated the original contract 
made the resale, the brokerage fee for the latter service 
cannot be recovered by complainant as damages since such 
service was performed for complainant and it is not proper 
nor in accordance with custom and usage in the trade 
to require the buyer to pay for it 
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APRIL 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
A.D. 
No. Page 
DaMacEs—Continued 
Measure of, based on— 
basis of new contract 


Reparation not allowed in absence of evidence for compu- 
tation of 


DiSMISSAL 
Expenses of Reconditioning of Commodity Exceeding Contract 
Price 
Where upon arrival of the shipment of potatoes purchased 
by respondent from complainant, the respondent claimed 
that the potatoes were not of a quality and condition 
agreed upon by the parties and ‘the complainant au- 
thorized the respondent to resort and repack the pota- 
toes, it is held that since the respondent expended sums 
in reconditioning the potatoes which exceeded the amount 
of the contract prices thereof, the complaint should 
be dismissed 


Failure to Prove Existence of Agency 

Where complainant alleged a sale of tomatoes to respondent 
through the latter’s agent, but at the hearing testified that 
he made a loan of money to the alleged agent with which 
he purchased the tomatoes, it is held that since the evi- 
dence failed to establish the existence of the agency, 
and since the act does not confer jurisdiction to award 
reparation for either nonpayment of a loan, or for 
nonpayment of freight to a carrier, the complaint should 
be dismissed 


Petition for Reconsideration 

Petition for reconsideration of default order requesting leave 
to file an answer, an oral hearing, and an investigation 
of complainant’s account sales, on the ground that an 
answer was not filed because respondent was under im- 
pression that settlement negotiations were being carried 
on by the War Food Administrator, his attorney at the 
time for filing was out of town, and the account sales were 
inaccurate, dismissed, because: (1) facts show respondent 
could not have been misled by any claimed negotiations; 
(2) fact concerning absence of attorney was not raised 
within a reasonable time; and (3) investigation of the 
account sales found nothing to justify modification of 
the original order which is hereby reinstated, and the 
prior stay order is vacated 


Settlement Based on Acceptance of Allowance 
Since the complainant accepted the allowance as satisfactory 
settlement of the matter in dispute, and paid for the 
tomatoes, the complaint for reparation is dismissed 
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APRIL 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


DIsMIssaAL—Continued 
Settlement Between Parties 
Since notice was received from complainant’s attorney that 
their claim had been settled, and it was requested that 
the proceeding be closed, the complaint is hereby dis- 
missed 


Since the parties have amicably settled the claim involving 
reparation, this proceeding is dismissed 930:362; 


DIVERSION 
Proper exercise of judgment by party to joint account agree- 
ment in diverting commodity for sale 


EVIDENCE 
Admissability of parol evidence in aid of interpretation of con- 
tract by wire 


Burden of proof as to— 
sale made on “Track sale” basis 


Facts failing to show— 
existence of agency 


Facts showing— 
complainant did not guarantee commodity was No. 
marketable as such 


existence of agency 


Market News reports of sales on a particular market are ad- 
missable as evidence of market value 


Objection to admission of deposition in evidence on ground that 
questions and answers were leading properly overruled_-_-_- 


Prima Facie Case 

Since the deposition testimony of complainant’s witness was 
sufficient to establish a prima facie case that the sale was 
on an “inspected track Chicago final” basis, and re- 
spondent did not sustain the burden of proving its con- 
tention that the sale was on a “Track sale” basis, the 
deposition testimony is entitled to greater weight than 
the statement and letter of respondent’s agent 


Sufficiency of deposition testimony to establish prima facie 


JoINT ACCOUNT AGREEMENT 
Partnership 
Where the parties in a joint account agreement contemplated 
that each will perform a service and share in the profits 
and losses equally, such relationship is regarded as a 
partnership 
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APRIL 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 
JURISDICTION OF SECRETARY 
Award of reparation for nonpayment of a loan or freight to car- 


rier as not within jurisdiction of act 333 


Unlicensed dealer, as defined under act, subject to____-_- aeeaay 340 


PRINCIPAL AND AGENT 


Implied Agency 
Agency may be implied from prior conduct or course of 
dealings of a similar nature between the parties, or from 
a previous agency, as where one has, in the past, em- 
ployed the alleged agent to act as an agent in dealings 
or transactions similar to the one in question_-_-_-__ Satara 


RECONSIDERATION 
Dismissal of petition for 


REJECTION OF SHIPMENT 
Refusal to accept commodity as constituting 


REPARATION 


Failure to Pay Balance of Purchase Price 

Principal is liable for purchase price of cucumbers pur- 
chased by alleged broker, although he denies that he or- 
dered the produce, where evidence of broker is that 
purchaser instructed him to make purchase, and corrobo- 
rating evidence is that for several years prior thereto 
broker had been making purchases of a similar nature for 
principal from various shippers, including complainant, 
which shipments the principal had accepted and paid 
for without protest 


Where A sold carrots to B who resold them upon arrival to 
C, and the latter paid B only the net proceeds claiming 
the carrots to be of inferior quality, it is held in a pro- 
ceeding brought by B against A and C in the alternative 
that (1) A’s motion to dismiss the complaint as to A, 
should be granted in the absence of evidence that the 
car was fraudulently loaded, and (2) the weight of 
the evidence supports B’s contention that the sale to C 
was on an “inspected track Chicago final” basis and not 
“Track sale,’ and reparation should be awarded to B 
for the balance of the purchase price 


Where respondent, an unlicensed dealer but subject to the 
act, purchased from complainant a load of watermelons 
and accepted them after he had made an examination 
of the melons, the complainant is awarded reparation 
for the balance of the purchase price 
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APRIL 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 
REPARATION—Continued 
Failure to Pay Balance of Purchase Price—Continued 
Where, under a joint account agreement, complainant pur- 
chased from growers and shipped to respondent 5 carloads 
of Quercus brand “outstanding pears” who resold them 
and paid to complainant on an agreed probable cost 
basis for three cars and the actual net receipts on two, 
it is held: (1) the dispute be adjusted on the basis of the 
actual cost to complainant; (2) respondent’s counterclaim 
based on an alleged loss due to pears in last two cars 
not being of “outstanding quality” be dismissed because 
Quercus brand pears were furnished; (3) complainant’s 
acceptance of the proceeds of the last two cars was not 
in full satisfaction of its claim; and (4) complainant is 
entitled to reparation for the balance of one-half of the 
loss remaining unpaid 


Failure to Pay Purchase Price 


Where complainant sold one shipment of beans and con- 
signed another to respondent, who accepted both but 
failed to pay for the beans sold and failed to account 
and pay over the proceeds for those consigned, and there 
was no evidence of the amount of the net proceeds, it 
is held that reparation should be awarded complainant 
for the purchase price of the beans sold only, no basis 
for figuring damages being shown for the breach of the 
consignment contract : 923 342 


Where respondent failed to pay complainant for 2 carloads 
of onions, and complainant failed to pay respondent half 
of the loss resulting from their joint account handling of 
4 carloads of onions, it is held: (1) respondent did not 
improperly divert the 4 joint account carloads, and (2) 
the opposing claims of the parties should be adjusted on. 
the basis of respondent’s acknowledged liability to com- 
plainant for the payment of the price of the 2 carloads, 
less half the net loss sustained in the handling of the 4 
joint account carloads 


Unlawful Rejection of Shipment 
Where complainant sold potatoes to respondent who failed 
to reject them within 24 hours after notice that the ship- 
ment had arrived and therefore constituted an acceptance 
of the commodity, it is held that respondent’s rejection 
is without reasonable cause and complainant is entitled 
to an award of reparation for the purchase price 
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APRIL 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 
Unlawful Rejection of Shipment—Continued 

Where complainant sold potatoes to respondent who re- 
quested a reduction in price within 24 hours after notice 
of arrival, but did not reject them until after that time 
and therefore constituted an acceptance of the commodity, 
it is held that respondent’s subsequent rejection was with- 
out reasonable cause and complainant is entitled to an 
award of reparation for the purchase price 


Where respondent, acting through a broker, purchased a car 
of grapes while it was on track at quoted price and 
warranted by complainant as U. S. No. 1 grapes, and on 
its arrival at place of destination respondent complained 
of the condition of the shipment and asked for a reduc- 
tion of the price which complainant granted, but because 
on the following day a Federal inspection disclosed that 
from % to % of the berries were decayed and nested, and 
failed to grade U. S. No. 1, the respondent rejected 
the shipment, it is held: (1) a new contract resulted 
from respondent’s request for and complainant’s grant- 
ing of an allowance; (2) respondent’s subsequent re- 
jection of the commodity was without reasonable cause; 
(3) complainant is entitled to reparation in the amount 
of the reduced sale price, less brokerage and the net pro- 
ceeds realized on resale by complainant 


REPARATION FOR— 
Failure to pay— 
balance of one-half of loss 


balance of purchase price 


joint account loss 


purchase price 3 918:321; 


Unlawful rejection of shipment 921:336; 925:348; 


REPARATION ORDER 
Reinstatement of 


STay ORDER 
Vacation of 


SUITABLE SHIPPING CONDITION RULE 
Inapplicability of rule, in joint account agreement 


TWENTY-FOUR HouR RULE 
Effect of failure to reject within 24 hours after receipt of 
notice of arrival of shipment 925:348; 929 
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APRIL 1945 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


VIOLATION OF AcT 
Failure to pay— 
balance of one-half of loss 329 


balance of purchase price 358 
joint account loss 
purchase price 918:321; 


Failure to promptly render and account sales and pay over net 
proceeds of shipment 


Unlawful rejection of shipment 











